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Association Activities 


THE ATTORNEY GENERAL of the United States, The Honorable 
Herbert Brownell, Jr., a member of the Association since 1931, 
‘will deliver a lecture at the House of the Association on April 2 
under the auspices of the Committee on Post-Admission Legal 
Education, Parker McCollester, Chairman. Mr. Brownell’s sub- 
ject will be ““As a Newcomer Sees the Department of Justice.” 
Mr. McCollester has also announced the Twelfth Annual 
Benjamin N. Cardozo Lecture will be delivered on May 7 by 
Chief Judge John J. Parker of the United States Court of Appeals 
for the Fourth Circuit. Judge Parker’s subject will be “The 
American Constitution and World Order Based on Law.” 


°o@o 


AT THE STATED MEETING on March 10 the Association approved 
the report on the comparative negligence rule submitted by the 
Committee on Law Reform, George G. Gallantz, Chairman. In- 
terim reports were presented by Allen T. Klots, Chairman of the 
Special Committee on the Study of the Administration of Laws 
Relating to the Family; Edwin A. Falk, Chairman of the Special 
Committee on the Federal Courts; Theodore Pearson and Dana 
C. Backus, Chairmen of the Committees on Federal Legislation 
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and International Law; and Julius Isaacs, Chairman of the Com. 
mittee on Medical Jurisprudence. The Root-Tilden Scholars of 
the New York University Law Center were guests of the Asso- 
ciation for the meeting. 

Ome 


ON MARCH 5, the Assembly Ways and Means Committee held a 
public hearing on Assemblywoman Janet Hill Gordon’s bill to 
establish a commission to study New York’s family law. Thirty 
speakers appeared before the Committee and only two of them 
opposed the measure, which is sponsored by the Association’s 
Special Committee on Improvement of Family Law, Richard H. 
Wels, Chairman. Mr. Wels and Orrin G. Judd represented the 
Association at the hearings. Among the numerous associations 
represented were the New York State Bar Association, the New 
York Board of Rabbis, the State Council of Churches, the Ameri- 
can Association of University Women, and The Citizens’ Com- 
mittee for Improvement of Marriage and Divorce Laws, of which 
The Reverend John O. Mellin is Chairman. 


emo 


ON APRIL 28 the guest of the Special Committee on Round Table 
Conferences, Howard Hilton Spellman, Chairman, will be Chief 
Judge John T. Loughran of the Court of Appeals. Previous guests 
of the Committee during the year have been: The Honorable 
Morris Eder, Justice of the Supreme Court of the State of New 
York; The Honorable Edward A. Conger, Judge of the United 
States District Court, Southern District of New York; The 
Honorable William T. Collins, Surrogate, New York County; 
and The Honorable Charles D. Breitel, Justice of the Supreme 
Court of the State of New York, Appellate Division, First De- 
partment. 
°@o 


‘THEODORE PEARSON, Chairman of the Committee on Federal 
Legislation, and Dana C. Backus, Chairman of the Committee 
on International Law, represented the Association at hearings 
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before a Subcommittee of the Senate Judiciary Committee which 
had under consideration Senate Joint Resolution 1, which is a 
proposal for a Constitutional amendment to prohibit entirely 
certain kinds of treaties and executive agreements, and to change 
the traditional machinery for handling many treaties and ex- 
ecutive agreements. A report of the Committees’ views on this 
proposal may be found in this issue of THE RECORD. ‘The Associa- 
tion’s position is supported by numerous organizations, including 
the New York County Lawyers’ Association and the Missouri 


State Bar Association. 
e@o 


THE COMMITTEE on Medical Jurisprudence, Julius Isaacs, Chair- 
man, has Subcommittees at work on mandatory blood tests; a 
code for uniform practice governing the use of hospital records in 
litigation; and is continuing its studies on release procedures for 
inmates of mental institutions. 


owe 


APRIL 14, 15, 16 and 17 are the dates of the Eighth 
Annual Association Night, sponsored by the Com- 
mittee on Entertainment, Boris Kostelanetz, Chair- 
man. The Committee will present “Lost in the 
Stacks,” a new musical comedy produced, written, 
acted and staged by members of the Association. 


°0@o 


THE COMMITTEE on Real Property Law, Albert W. Fribourg, 
Chairman, has established a subcommittee to report on various 
problems arising out of the use of dummies in mortgage trans- 
actions. 

0@o 


THE COMMITTEE on Courts of Superior Jurisdiction, Albert R. 
Connelly, Chairman, approved a report submitted by a Sub- 
committee which recommended provision for the examination 
of jurors on voir dire by the court rather than by counsel. The 
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local rule which the subcommittee recommended is as follows: 
“The court shall conduct the examination of prospective jurors 
on their voir dire. If the parties or their attorneys desire exami- 
nation as to any additional matters, they shall state the same, 
and the court, if the matter be proper in its opinion, shall further 
examine the jurors in respect thereof.” 


o@o 


HARRISON TWEED, Chairman of the House Committee, has an- 
nounced that the renovation of the Trial Room has now been 
completed and invites members to inspect the room. The Execu- 
tive Committee authorized the redecoration of the room in honor 
of former President James Byrne. The resolution of the Execu- 
tive Committee follows: 

















WHEREAS, James Byrne served with great distinction as 
President of the Association from 1921 to 1923; and 


WHEREAS, Mr. Byrne brought to successful completion the 
negotiations for the Bar Building and put it on a sound fi- 
nancial and business foundation; and 





WHEREAS, although many gallant men before him failed, 
Mr. Byrne was successful in securing the admission of 
women to the Association; 


Now, THEREFORE BE IT 


RESOLVED, that in honor of Mr. Byrne’s many contribu- 
tions to the Association, Room 605 of the Bar Building, 
heretofore known as the Trial Room, shall henceforth be 
designated as the James Byrne Room. 


yee 


WHITNEY NORTH SEYMOUR was elected President of the American 
Arbitration Association. Mr. Seymour is the eighth President of 
the Association, and the second practicing lawyer to be elected. 
At the time of Mr. Seymour’s election the American Arbitration 
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Association also announced that a suit for an injunction against 
the Association brought in Nebraska under a resolution of the 
Nebraska State Bar Association was dismissed. This action charged 
the Association with usurping judicial power and jurisdiction of 
courts in Nebraska, and of unlawfully practicing law. Dean 
Roscoe Pound, in commenting on the dismissal of the action, 
said, “Certainly the Association is not in any way usurping the 
powers of the courts nor practicing law. As to usurpation of ju- 
dicial power, there was at one time some jealousy of agreements to 
arbitrate whether agreements to submit the existing dispute (the 
so-called submission agreement), or an agreement to arbitrate 
a future dispute arising out of a contract (the so-called arbitration 
clause). It was considered that such agreements tended to oust the 
courts from their jurisdiction, but long ago this attitude was given 
up. Indeed, as one court has put it, the resulting rules had an un- 
worthy genesis’ and stood rather upon antiquity than upon ex- 
cellence or reason. Forty-six states including Nebraska now have 
statutes giving full effect to arbitration agreements. Indeed, the 
statute in Nebraska provides that any two citizens may agree to 
submit a dispute to any other third person for final determina- 
tion, and that an agreement so to do after a dispute has arisen is 
legal and binding and will be enforced by the courts. It is there- 
fore an anachronism in Nebraska to speak of arbitration as oust- 
ing the jurisdiction of the courts. 

Nor is there any more reason for charging that the American 
Arbitration Association is practicing law. There are three types 
of lawyer, the agent for litigation (attorney) , the advocate, and 
the legal adviser or counsellor. The Association in no way per- 
forms any of these functions or does anything which can fairly be 
referred to them by analogy. What it does is to provide lists of 
business and professional men, many of them leaders of the bar 
in their communities, who stand ready to serve as arbitrators 
when voluntarily selected by the parties to disputes, and to pro- 
vide facilities for arbitration ... 

The American Arbitration Asssociation since its inception has 
had the full cooperation of bar associations throughout the 
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country. Lawyers have realized that arbitration offers another 
field in which they may be active and render service to their 
clients. The report of the Bar Association of the City of New 
York, where arbitration has made the greatest progress, shows that 
in over ninety percent of the cases in which recourse is had to 
facilities provided by the American Arbitration Association law- 
yers represent clients and take part in the proceedings.” 


9@o 


‘THE ANNUAL ART SHOW will open on May 5, under the sponsor- 
ship of the Committee on Art, Samuel A. Berger, Chairman. The 
Subcommittee in charge of the Show this year will be John W. 
Thompson, Alexander Lindey, and René A. Wormser. Julian 
Levy has agreed to act as consultant to the Committee. 


o@Mo 


‘THE COMMITTEE on the Domestic Relations Court, Sylvia Jaffin 
Singer, Chairman, will sponsor a symposium on April 29. “Judges 
for Children.” Mrs. Franklin D. Roosevelt will lead the discus- 
sion, assisted by Judge John Warren Hill, William Dean Embree, 
Walter Gellhorn, and others. Edwin A. Falk is chairman of the 
sub-committee in charge of the symposium. 


e@o 


THE COMMITTEE on Foreign Law, Dudley B. Bonsal, Chairman, 
will sponsor a symposium on American Investments Abroad on 
April 22. Speakers will be Willard L. Thorp, Director, Merrill 
Center for Economics, Amherst, Massachusetts; Stanley S. Surrey, 
Professor of Law, Harvard University Law School, and Edward 
D. Re, Professor of Law, St. John’s University School of Law. 
Otto C. Sommerich will preside. The symposium is open to the 
public. 
e@o 


THE COMMITTEE on Criminal Courts, Law and Procedure, Harris 
B. Steinberg, Chairman, has changed the format of their legis- 
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lative bulletins. Each report now appears on a separate sheet, 
punched for a binder, which the Committee suggests will make 
for readier filing in bill jackets or in ring binders. A cumulative 
index and summary of action on all bills is furnished with each 
mailing of individual reports, and each report has a headnote 
summary of Committee action. A unique feature of the reports 
isa prefatory page, reflecting the inimitable prose style of the 
Chairman. In one of his recent news letters the Chairman chal- 
lenged the Legislature to a baseball game. His challenge has been 
accepted. 
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April 21 


The Calendar of the Association 
For April and May 


(As of March 30, 1953) 


Meeting of Subcommittee of Entertainment Committee 
Meeting of Section on Wills, Trusts and Estates 


Meeting of Subcommittee of Foreign Law Committee 
Meeting of Committee on Junior Bar Activities 


Dinner Meeting of Committee on Professional Ethics 


Meeting of Committee on Public and Bar Relations 
Meeting of Committee on State Legislation 


Dinner Meeting of Executive Committee 
Meeting of Section on Labor Law 


Dinner Meeting of Committee on Insurance Law 
Dinner Meeting of Committee on Medical Jurisprudence 
Meeting of Committee on Municipal Court 


Meeting of Committee on the City Court 

Dinner Meeting of Committee on Federai Legislation 
Dinner Meeting of Committee on Municipal Affairs 
Meeting of Section on Taxation 


Eighth Annual Association Night, 8:30 P.M. 


Eighth Annual Association Night, 7:00 P.M. 
Meeting of Committee on Admissions 


Eighth Annual Association Night, 8:30 P.M. 
Eighth Annual Association Night, 8:30 P.M. 
Meeting of Library Committee 


Dinner Meeting of Committee on Domestic Relations 
Court 
Dinner Meeting of Committee on International Law 
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April 22 


April 23 


April 27 


April 28 


April 29 


April go 


May 5 


CALENDAR 147 


Dinner Meeting of Committee on Administrative Law 

Dinner Meeting of Committee on Bankruptcy and Cor- 
porate Reorganizations 

Meeting of Section on Corporations 

Symposium on American Investments Abroad. Auspices 
Committee on Foreign Law 


As a Newcomer Sees the Department of Justice. Speaker: 
The Hon. Herbert Brownell, Jr., Attorney General of 
the United States. 8:00 P.M. Buffet Supper, 6:15 P.M. 


Meeting of Section on Administrative Law and Procedure 
Dinner Meeting of Committee on Courts of Superior Juris- 
diction 


Round Table Conference, 8:15 P.M. Guest— Hon. John T. 
Loughran, Chief Judge of the Court of Appeals 
Meeting of Section on Litigation 


Symposium on “Judge for Children—The Bench of the Do- 
mestic Relations Court.” Auspices Committee on Do- 
mestic Relations Court. 


Meeting of Section on Trade Regulation 

Dinner Meeting of Committee on Trade Regulation and 
Trade-Marks 

Dinner of Committee on the Surrogates’ Courts 


Meeting to Discuss the Work of the International Com- 
mission of Free Jurists. Sponsored by Special Committee 
to Cooperate with Congress of Free Jurists. 

Dinner Meeting of Committee on Federal Legislation 

Dinner Meeting of Committee on Municipal Affairs 

Dinner Meeting of Committee on Municipal Court 

Dinner Meeting of Committee on Professional Ethics 


Opening of Annual Exhibition of Paintings and Graphic 
Arts. 
Meeting of Section on Taxation 
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Dinner Meeting of Executive Committee 
Meeting of Section on Labor Law 
Meeting of Section on Wills, Trusts and Estates 


Twelfth Annual Benjamin N. Cardozo Lecture. The 
American Constitution and World Order Based on Law. 
Speaker—The Honorable John J. Parker, Chief Judge of 
the United States Court of Appeals for the Fourth Cir. 
cuit. 8:00 P.M. Buffet Supper, 6:15 P.M. 


Annual Meeting of the Association, 8:00 P.M. Buffet Sup- 
per, 6:15 P.M. 
Meeting of Committee on Insurance Law 


Forum sponsored by Committee on Insurance Law 


Meeting of Section on Jurisprudence and Comparative 
Law 
Dinner Meeting of Committee on Legal Aid 


Forum sponsored by Committee on Arbitration 
Meeting of Library Committee 


Forum sponsored by Committee on Insurance Law 
Meeting of Committee on Admissions 


Dinner Meeting of Committee on Domestic Relations 
Court 
Meeting of Section on Litigation 


Meeting of Section on Corporations 


Meeting of Section on Trade Regulation 
Dinner Meeting of Committee on Trade Regulation and 
Trade Marks 














The President’s Letter 


To the Members of the Association: 


I want to bring to the surface a subject about which there has 
been some disagreement—a proposed study by the Association of 
the New York Police. 

The City has recently been advised on technical aspects of 
police control and administration; the findings and recommenda- 
tions of Bruce Smith and his associates are contained in a report 
prepared for the Mayor’s Committee on Management Survey by 
the Institute of Public Administration. It has been suggested that 
this Association should take the next step and report on aspects 
of police administration not covered by the report, that is, pro- 
cedures and practices applied in the investigation and treatment 
of persons suspected or accused of crime. 

It would not be appropriate or helpful, and we are are not 
equipped, to look into and pass on the facts in the current row 
over the relations of the police and the Department of Justice, or 
to step into situations under investigation by grand juries, com- 
mittees of Congress, or others. We are equipped to make an ob- 
jective study of police regulations, methods, and practices that 
bear on our continuing preoccupation with civil rights and due 
process of law. Such a study could be planned and supervised by 
asmall group representing our Committees on Municipal Affairs, 
Criminal Courts, and Bill of Rights. 

One objection is that the subject is tinged with politics. 
Another is that the police can be studied only in relation to the 
District Attorney’s office, the courts, and other law enforcement 
agencies. In response to such objections, I submit that the Asso- 
ciation is able to supply the supervision and staff required for a 
competent, dispassionate study, and that police aspects of law en- 
forcement are subject to isolation and examination by us without 
involvement in politics. The approach and the technique would 
be similar to that employed by the Special Committee on Ad- 
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ministration of Laws Relating to the Family, of which Allen T. 
Klots is Chairman. 

It has been said that without official sanction and process we 
could not get the facts. Maybe so, but my guess is that the Mayor, 
the Police Commissioner, and the District Attorneys would wel- 
come a responsible inquiry and would cooperate. My hope is that 
the committees mentioned will agree on a program. 


BETHUEL M. WEBSTER 
March 16, 1953 











Problems of International 
Air Transportation 


By WARREN LEE PIERSON 


When your Chairman asked me to speak before the Association on 
problems of international air transportation I felt this was a very ap- 
propriate subject for discussion among lawyers. I say this because 
when I first became associated with TWA as a member of its Board of 
Directors in 1945—having previously spent all of my business life in 
the law and banking—I found myself, to my surprise, in a familiar 
field. 

Since I became Chairman of the Board in 1947, my initial reation 
has been confirmed. I have established to my own satisfaction that 
the best and most accurate definition of an airline is “a corporation 
whose primary purpose is to engage in the practice of law and when 
not pursuing this primary objective it sometimes is concerned with 
the transportation, by air, of persons, property and mail.” 

Of course any large industrial organization has its share of legal 
problems—and I am sure you gentlemen in the profession do not 
regret that! Even so I do not know of any other business which is so 
completely involved in the law in its day-to-day activities. 

My own company, in common with other large airlines, has all the 
usual corporate and legal problems that face every industrial or- 
ganization. Our public financing is subject to the Securities Act of 
1933, and because our shares are listed on various Exchanges, we 
are also subject to the provisions of the Securities Exchange Act of 
1934. Likewise we are bound by Workman’s Compensation, Social 
Security and other Federal and State statutes of a similar nature. 
When we have said this I believe that the similarity to other corpora- 
tions ends. 

The question of qualifying to do business is always a troublesome 





Editor’s Note: Mr. Pierson, Chairman of the Board, Trans World Airlines, Inc.; 
Former President, Export-Import Bank; and United States Member, Tripartite 
Commission on German Debts, delivered the lecture which is published here under 
the auspices of the Committee on Post-Admission Legal Education, Parker 
McCollester, Chairman, at the House of the Association on February 10, 1953. 
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one. Generally companies are obliged to qualify only in states in 
which factories or other major activities are centered. Airlines on the 
other hand usually have to qualify in every state through which they 
operate. This is clearly necessary in states in which we serve two cities, 
thus carrying on an intra-state business; but a by-product of air trans. 
portation is service rendered to cthers than our regular customers— 
fuel, spare parts and maintenance—which destroys the essential inter. 
state character of our operation. 

In labor relations we are governed, not by the National Labor Re. 
lations Act and the Labor Management Relations Act, but by the 
Railway Labor Act and are thus under the jurisdiction of the Na- 
tional Mediation Board. As a result the controversial Taft-Hartley 
Act is neither a help nor a hindrance to us. And we still have our 
labor disputes and our strikes notwithstanding the Railway Labor 
Act—which many have thought to be model labor-management 
legislation. 

The air transport industry differs from most American enterprises 
in that it is a wholly regulated industry, under the Civil Aeronautics 
Act of 1938. By the terms of that Act almost every aspect of our eco- 
nomic life depends upon the decisions of the five members of the 
Civil Aeronautics Board. 

The routes which we operate are prescribed by the Board in certi- 
ficates of public convenience and necessity which are issued and 
amended only after extensive hearings. Our charges to the public for 
transportation of passengers and cargo are subject to approval of the 
Board, and once they are approved we cannot deviate from them. 
The compensation we receive for transporting mail is fixed by the 
Board. Agreements between airlines affecting air transportation are 
subject to approval by the Board. 

Any officer or director of an airline who is an officer or director of 
any common carrier or any other company engaged in any phase of 
aeronautics can serve only with the approval of the Civil Aeronautics 
Board. In my own case, when I first joined the TWA board of di- 
rectors, the permission of the CAB was required because I was a 
director of the International Telephone and Telegraph Corporation 
which had a subsidiary manufacturing electronic devices used by some 
airlines. Of course mergers of airlines and acquisitions of control are 
likewise subject to the approval of the Board. 











in 
the 
hey 
les, 
ans- 
rs— 


Re. 


Na- 
tley 
our 
bor 
ent 


‘ises 
tics 
eCO- 
the 


>rti- 
and 
for 

the 


the 
are 


r of 
e of 
itics 
' di- 
aS a 
rion 
me 





INTERNATIONAL AIR TRANSPORTATION 153 


On the technical side of operations we are governed by Civil Air 
Regulations promulgated by the Civil Aeronautics Board. 

However, there is also a Civil Aeronautics Administrator under 
the Secretary of Commerce and not a part of the Civil Aeronautics 
Board. He and his staff are responsible for inspection and enforce- 
ment of the Civil Aeronautics Regulations. Also he has important 
functions which relate to the establishment and operation of civil 
airways and the aids to navigation throughout the country. 

All of this indicates the complicated nature of our activties and the 
multiplicity of legal problems which result. You may be surprised, 
therefore, when I tell you that I regard the Civil Aeronautics Act of 
1938 as an outstanding piece of legislation. Certainly it has infirmities 
but anyone who examines the facts must conclude that the present 
stature of the air transport industry of the United States is due in large 
part to the wise policies and procedures established by the Act. 

The problems, corporate and otherwise, that I have mentioned up 
to now relate generally to any airline operating within the United 
States. For airlines like ourselves and our good friends Pan American, 
Braniff, Northwest and others engaged in operations abroad, the real 
troubles begin when we leave the borders of the United States. 

In international air transportation as in the domestic field, an 
American carrier can operate only under certificates of convenience 
and necessity issued by the Civil Aeronautics Board. But an inter- 
national certificate has one additional complication. Section 801 of 
the Civil Aeronautics Act provides that the “issuance, denial, trans- 
fer, amendment, cancellation, suspension, or revocation of, and the 
terms, conditions, and limitations contained in any certificate au- 
thorizing an air carrier to engage in overseas or foreign air trans- 
portation * * * shall be subject to the approval of the President.” In 
other words, after the Civil Aeronautics Board arrives at its decision 
in an international case, following a hearing, submission of briefs 
and oral argument, the President has the final say in the matter. 

In 1948 the Supreme Court of the United States in the case of the 
Civil Aeronautics Board v. Waterman Steamship Corporation, 333 
U.S. 103, decided that the granting of a certificate for foreign air 
transportation is not subject to review by the courts either before or 
after the President has approved a certificate when the proceedings 
are not challenged as to regularity. Up to now we do not know how 
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irregular the proceedings must be in order to afford an air carrier 
court relief from the exercise of the Presidential power under the 
Act as interpreted in the Waterman decision and, incidentally, that 
case was a five-to-four decision of the Court, just about as close as you 
can get. 

A good many persons in the air transport industry feel that there 
have been some confusing determinations in international route cases 
following the Waterman decision. For a variety of reasons no case 
involving the regularity of the proceedings (to use the language of the 
Waterman Case) has reached the Supreme Court. Consequently, there 
have been cases in which the decisions of the Civil Aeronautics Board 
have been modified or completely reversed by the Chief Executive. 
Actually, decisions once made by the President have been changed by 
him even after the lapse of months following his original decision, all 
without benefit of a reopened hearing or other orderly process. 

If I were to point to any part of the Civil Aeronautics Act which 
would warrant clarification, it is with respect to the power of the 
President under Section 801 as interpreted by the Waterman Case. 

Being the proud possessor of a certificate of convenience and neces- 
sity, issued by the Civil Aeronautics Board with the approval of the 
President, does not by any means assure an air carrier that it can start 
operating from the United States to the foreign countries designated 
in its certificate. The right actually to commence service and actually 
to carry on operations depends upon whatever agreement may exist 
with respect to operating rights between the United States and the 
foreign countries involved. To date, operating rights have been 
covered by separate bi-lateral agreements, one with each country. It is 
the hope of many that eventually these will be replaced by a multi- 
lateral agreement which will prescribe uniform conditions applicable 
to all signatory countries but this, I am afraid, will be in the far 
distant future, if at all. 

Under the bi-lateral system, however, we have been rather fortunate 
in achieving some uniformity as a result of the foresight and initiative 
of the Civil Aeronautics Board and the State Department immedia- 
tely following the war, in negotiating the so-called Bermuda-type bi- 
lateral agreement with most of the principal countries to which Pan 
American and TWA operate. This type of agreement had its origin in 
the negotiations between the United States and the United Kingdom 
at Bermuda in 1946. 
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At the time of the Chicago Conference, there was great fear on the 
part of some of the Europeans, particularly the British and the 
French, that the American carriers would monopolize the intra- 
European traffic. This anxiety created an impasse which lasted almost 
a month, and prevented a multilateral convention covering economic 
matters. 

The Bermuda formula was really intended to prevent American 
operators from dominating intra-European traffic but in practice the 
results have not been too satisfactory to some European operators. 

The agreement established, in general terms, the rights of the air- 
lines of the two contracting governments and contains an annex de- 
scribing the routes which will be served by the airlines permitted to 
operate to and through each country. Many countries have followed 
this pattern with or without certain modifications. 

There have been difficult problems arising under the bi-laterals 
and whenever a controversy develops it always carries the risk of can- 
cellation by one party or the other, which could result in the termi- 
nation of operating rights usually upon a year’s notice. Happily, we 
have not been faced with such a result in any controversy that has so 
far arisen under the bi-lateral agreements. 

Most of these problems have related to the volume of operation 
that can be carried on to a particular country. These issues invariably 
involve the so-called “fifth freedom” traffic which a foreign airline 
may carry. I will not burden you with the origin of the term “fifth 
freedom” but it simply means traffic moving between two points, both 
of which are outside the home country of the airline involved. In 
other words, a passenger on TWA originating in Paris and destined 
for Bombay would be a “fifth freedom” passenger. 

In some countries there is a strong tendency to impose restrictions 
upon the handling of such traffic to the end that it is reserved—or at 
least a preference given—to the airlines of the country of origin or 
destination. On the other hand it must be obvious that long trunk- 
route operations such as those of TWA and Pan American need the 
right to compete freely for “fifth freedom” traffic if they are to func- 
tion economically. For example, a TWA flight departing New York 
for Bombay will probably discharge some passengers in Paris, Geneva, 
Rome, Athens and other stations along the route. If we could not fill 
the vacated seats with new passengers at these points, the through 
traffic going all the way from New York to Bombay would rarely sup- 
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port the operation. Furthermore we believe that civil aviation will 
continue to improve only so long as the customer has the privilege of 
selecting his airline on a competitive basis. 

In the shipping field restrictions of the type I have described have 
never hampered international steamship operations. And we hope 
they will not become serious enough to curtail the progress of inter- 
national air transportation. 

Once authority has been obtained from a foreign country to 
operate under the effective bi-lateral agreements, the airline operator 
must familiarize himself with the pertinent laws of the countries to 
be served. These laws he will quickly discover have remarkably little 
in common. 

In most countries, of course, we must obtain permits to employ 
Americans or other foreigners in our offices and at the airports. Many 
countries require that we observe a minimum ratio of nationals to 
foreigners. For instance in Egypt we must have at least nine Egyptians 
for every foreigner on our payroll. 

In the United States we are accustomed to paying social security 
taxes to the government and the government takes care of the pay- 
ment of benefits to the employee. However, under Itaiian law the em- 
ployer must pay the social security benefits directly to the employee. 
Payments are based upon length of service and they cover all types of 
benefits. They are particularly heavy on the termination of employ- 
ment whether by death or any other reason. The only exception to 
the requirement of termination payments is proof of a criminal act on 
the part of an employee. In Italy, also, benefits are payable when 
women employees marry and again when they become pregnant. 

In Greece an employer must keep on paying his employee while he 
is in the Army. Egypt makes life difficult for the airlines as well as 
for people like Haskins and Sells and Price, Waterhouse by requir- 
ing that books be kept in Arabic as well as in English. 

The problem of converting the currencies that we receive in various 
foreign countries is considerable. Like many other businesses we 
often take in more foreign currency than we need for operations in a 
particular country and we are faced with the necessity of converting 
this into a usable currency in another country. This is governed every- 
where by license regulations which vary in each place and are con- 
stantly changing. 

In addition to the legal problems which are involved in all of the 
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activities that I have mentioned there are also some very practical 
ones which add to the difficulties of operating in foreign lands. We 
like to proceed on the principle that the customer is always right, par- 
ticularly in matters relating to food on the airplanes. Many religious 
sects throughout the world have varying dietary requirements which 
they adhere to rigorously. This is particularly true in the Near East 
and our commissary people must understand these requirements and 
be prepared to meet them. 

In international air transportation there is no single body like the 
Civil Aeronautics Board with authority to regulate the economic and 
technical phases of airline operations. The nearest approach to this 
is the International Civil Aeronautics Organization known as ICAO 
with headquarters at Montreal. 

This organization came into being in Chicago in 1944 as a result 
of the International Civil Aviation Conference held at the invitation 
of President Roosevelt for the purpose of formulating an inter- 
national convention governing appropriate phases of air transporta- 
tion. There are now 57 contracting states which are signatory to the 
convention. It is administered by a Council consisting of 21 nations 
elected annually and a permanent Secretariat. The Council has been 
in almost continuous session since its organization. The main ob- 
jective of ICAO is to establish uniform operating procedures through- 
out the world and in a more limited sense to provide uniformity in 
certain phases of the economics of air transportation. In the latter 
field its authority is rather limited and its efforts have not been very 
effectual. 

Success in this phase of international air transportation has been 
achieved to a greater extent by another organization known as the 
International Air Transport Association. This is made up of most of 
the international airlines of the world, as distinguished from their 
governments, and is therefore actually a trade organization. It enjoys 
a unique position throughout the world because it supplies uni- 
formity particularly in the business side of air transportation which 
would not be possible under any form of government organization 
such as ICAO or otherwise. Agreements relating to passenger fares 
and cargo charges, the conditions and form of tickets and way bills, 
rules relating to free transportation, baggage limitations and other 
problems are all subject to agreement among the IATA members. 

A real accomplishment of IATA has been the setting up of a clear- 











158 THE RECORD 


ing house for members. This organization has had extraordinary suc. 
cess in expediting and simplifying inter-company settlements. 

There is a continual debate in IATA conferences as to the type of 
baggage which a passenger may carry free of charge. ‘This is ordinarily 
determined on the basis of what might be considered essential articles 
of travel. Unfortunately, views on this subject vary with the nation- 
ality of the airline and the habits of their principal passengers. To 
an Englishman it is essential that he be permitted to carry an um- 
brella free of charge. To most United States tourists a camera is a 
“must” item. The residents of the Near East, however, have an en- 
tirely different idea and feel that a prayer rug is an essential article of 
travel. Thus the list of free baggage multiplies so that all may be satis- 
fied. Umbrellas, cameras and prayer rugs are all considered essential 
but the original description of a prayer rug in IATA tariff regulations 
turned out to be faulty, and the well-known “rug dealer” was afforded 
a very cheap method of transporting his wares until the slow process 
of amending a tariff caught up with him. 

As a result of the Civil Aeronautics Act, however, the American 
carriers, like TWA and Pan American, are not free to agree on mat- 
ters of this kind with our foreign airline members. Under Section 412 
of the Civil Aeronautics Act every American air carrier must file with 
the Board a copy of every agreement affecting air transportation with 
any other carrier and the Board has power to approve or disapprove 
any such agreement. Consequently, when uniform policy is adopted 
in IATA among all of the airlines of the world with respect to fares or 
conditions of transportation or the form of tickets and way bills or 
free transportation or any other phase of operation, before an Ameri- 
can carrier can be bound by it the agreement must be submitted to 
and acted upon by the Civil Aeronautics Board. Not only is this true 
because of the specific provision of the Civil Aeronautics Act but also 
because of the United States anti-trust laws. 

The Civil Aeronautics Act, however, does recognize the necessity 
for agreements among airlines, both in domestic and in international 
operations, which ordinarily would come within the proscriptions of 
the anti-trust laws. Accordingly, under Section 414 of the Act when- 
ever the Board approves, by order, an agreement among airlines or an 
interlocking relationship among directors and officers, or approves a 
merger or other acquisition of control, the air carriers or persons in- 
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volved are relieved from the penalties of the anti-trust laws to the 
extent necessary to enable them to do the things that are permitted by 
the order of approval. But for this provision it would be impossible 
for the airlines legally to provide any substantial degree of uniformity 
in service, operations and charges. 

Incidentally, some of you may remember that it was necessary only 
afew years ago to pass the “Bullwinkle” amendment to the Interstate 
Commerce Act so that the railroads in the United States could es- 
tablish joint rates and through rates without being harrassed by the 
Department of Justice. 

The subject of liability for injury and damage to persons and 
property is always of interest to the legal profession. In the domestic 
field there is nothing which distinguishes those problems in airline 
operation from any other common carrier. In the international field 
the situation is quite different. I have been told that over the years the 
Committee on Aeronautics of this Association has taken a very active 
interest in two international treaties or conventions dealing with this 
subject. 

The first of these is the Warsaw Convention which was concluded 
on October 12, 1929 and to which the United States became a party in 
1934. This convention regulates the liability of airlines for injury to 
passengers and damage to their baggage in international air trans- 
portation. In effect, it establishes a presumption of liability and in 
return therefor it limits the liability of the carrier for each passenger 
to 125,000 gold French francs—which in present-day U. S. Currency is 
approximately $8,300. Liability for damage to checked baggage is 
limited to 250 gold francs per kilogram and for articles carried by the 
passenger to 5,000 gold francs. 

To enjoy the benefits of the Warsaw Convention the airline pas- 
senger ticket and the way bill covering property must be in the form 
prescribed in the convention. Under the convention the parties may 
contract for a higher limit of liability. Moreover, the monetary limits 
of liability are not binding if the injury to persons or damage to 
property is caused by circumstances considered to be the equivalent 
of wilful misconduct. 

The Warsaw Convention has had its supporters and opponents over 
the years. Among the airlines the opponents usually object to the 
provisions which amount to absolute liability, while others object to 
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what they consider to be low limits of monetary liability. I believe 
that these controversies will continue to occupy the interest of airlines, 
Bar Associations and other groups for a long time to come. 

After many years of discussion the so-called Rome Convention was 
signed on October 7, 1952 and at present there are approximately 20 
signatories. While the United States has participated in the discus. 
sions over the years and was represented at the conference in Rome 
it did not sign the convention. The Rome Convention deals with the 
liability of air carriers for damage to persons and property on the 
ground caused by “aircraft in flight or by any person or thing falling 
therefrom.” This convention also establishes absolute liability and 
prescribes maximum limits of recovery based upon the gold French 
franc. In the case of loss of life or personal injury the maximum re- 
covery is 500,000 francs, thus demonstrating the higher value placed 
on human life in the year 1952 as distinguished from the Warsaw 
Convention concluded in 1929. The Rome Convention also estab- 
lished overall limits of liability resulting from any one accident de- 
pending upon the weight of the aircraft involved. The United States 
failed to sign the Rome Convention mainly because of the objection 
of the American delegates to the principal of absolute liability and to 
what they considered to be low limits prescribed in the convention. 

Another international convention which could be of considerable 
benefit in the financing of the purchase of aircraft engaged in inter- 
national operations is the so-called “Convention on the International 
Recognition of Rights in Aircraft” also known as the Geneva Con- 
vention. This was signed at Geneva in June, 1948. It provides a 
method of international recording of title to, and mortgages on air- 
craft, thus affording a protection to banks and other lending institu- 
tions and individuals who have provided financing for the purchase of 
aircraft engaged in international operations. 

This has been a very general discourse on some of the problems that 
we are faced with, both in this country and abroad, in operating an 
airline. Not a very high percentage of lawyers have occasion to become 
familiar with aviation law but I recognize some here this evening who 
are leaders in the field. I would like to warn my good friends among 
them, that the question period, which is about to begin, is not for 
them. I hope that others among the audience will be more sparing 
than those with whom I have been arguing in recent years. However, 
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| will reserve the privilege of calling on one or more of the latter to 
answer some of your questions if, for reasons best known to me, I do 
not care to answer them myself. In any event I hereby reserve my con- 
stitutional privilege to refuse to answer any question on the ground 
that it might tend to incriminate or degrade me. 

The air transport business, I think you will agree, is beset with prob- 
lems not only for counsel but for everyone connected with its man- 
agement. New situations, usually troublesome, arise every day at 
home and abroad. Those associated with the industry have little time 
to call their own, during the day or at night. Consequently when, over 
the past few years, I have taken a little time away to serve on the 
German Debt Commission or on the United States Council of the In- 
ternational Chamber I have welcomed the change in pace. But with 
all the difficulties which we in air transportation face it remains a 
fascinating and challenging business. And while we may seem to grow 
old faster than the industry, one thing is true, we never get bored with 
our work! 











Review of Recent Decisions of the 
United States Supreme Court 


By MARVIN SCHWARTZ AND Epwin M. ZIMMERMAN 


UNITED STATES V. REYNOLDS, ET AL. 
(March 9, 1953) 


Three out of four civilian observers and six out of nine crew members were 
killed in the crash of a United States military aircraft during a flight made 
for the purpose of testing secret electronic equipment. The widows of the 
three deceased civilian observers commenced actions against the United 
States under the Tort Claims Act in the United States District Court for the 
Eastern District of Pennsylvania. 

In the course of the action, the plaintiffs moved under Rule 34 of the 
Federal Rules of Civil Procedure for production of an official Air Force re- 
port of the accident and copies of statements of the three surviving crew 
members taken in connection with the official investigation on which the 
report was based. In the District Court, the government opposed the dis- 
covery motion on the ground that the documents sought were privileged 
under Air Force regulations promulgated pursuant to R.S. § 161, 5 U.S.C. 
§ 22 (1946 ed.), which authorizes department heads to prescribe regulations 
for the custody, use and preservation of records and papers. The District 
Court rejected the claim of privilege, holding that the Tort Claims Act, in 
making the government liable in the same manner as a private individual, 
had waived any privilege based upon exclusive executive control over gov- 
ernment documents. 10 F.R.D. 468. 

On rehearing in the District Court, the Secretary of the Air Force filed a 
“formal claim of privilege” in which it was stated that the government ob- 
jected to production of the documents for the reason that the aircraft had 
been engaged in a “highly secret mission.” The Judge Advocate General of the 
Air Force asserted by affidavit that the documents could not be furnished 
“without seriously hampering national security, flying safety and the develop- 
ment of highly technical and secret military equipment.” The Judge Ad- 
vocate General offered to produce the three surviving crew members, with- 
out cost, for examination by the plaintiffs; he offered to allow the witnesses 
to refresh their memories from any statement made by them to the Air Force 
and offered to authorize the witnesses to testify as to all “unclassified” mat- 
ters. The District Court thereupon directed the government to produce the 
documents in order that the Court might in camera determine whether they 
contained privileged matter. When the government declined to produce 
the documents for inspection by the Court, an order was entered under Rule 
37(b)(2)(i) that the facts on the issue of negligence were taken to be estab- 
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lished in plaintiffs’ favor. Final judgment was entered for the plaintiffs after 
a hearing at which damages were determined. 

The judgment of the District Court was affirmed by the United States 
Court of Appeals for the Third Circuit, with opinion by Judge Maris. 192 F. 
2d 987. The Court of Appeals held that the plaintiffs had shown good cause 
for the production of the documents and that the government was ade- 
quately protected against the disclosure of privileged matter by the District 
Court’s direction that the documents be produced for determination of their 
privileged nature. 


“*** to hold that the head of an executive department of the gov- 
ernment in a suit to which the United States is a party may conclu- 
sively determine the government’s claim of privilege is to abdicate the 
judicial function and permit the executive branch of the government 
to infringe the independent province of the judiciary as laid down by 
the Constitution.” 


On certiorari, the Supreme Court reversed, with opinion by Chief Justice 
Vinson. The Court held that discovery was barred by “the privilege against 
revealing military secrets, a privilege which is well established in the law of 
evidence.” The Court held that the privilege was not waived by the enact- 
ment of the Tort Claims Act, for the Federal Rules of Civil Procedure are 
applicable to actions against the United States and Rule 34 by its terms com- 
pels production only of matters “not privileged.” The government repeated 
in the Supreme Court the sweeping argument which had divided the Court 
in United States v. Cotton Valley Operators Committee, 339 U.S. 940 (1950): 
the executive departments may decide for themselves whether the public in- 
terest permits the disclosure of public documents. In the Cotton Valley case, 
an equally divided Supreme Court affirmed a District Court judgment dis- 
missing a civil antitrust case for the failure of the Department of Justice to 
make discovery. In the instant case, the Court rejected the government's 
sweeping argument even though it held that there could be no discovery of 
the documents sought. 

Chief Justice Vinson wrote for the Court that among the principles which 
control the application of the privilege against the disclosure of state secrets 
are these: The privilege belongs to the government and can neither be 
claimed nor waived by a private party. The privilege is not to be lightly in- 
voked and there must be a formal claim of privilege lodged by the head of 
the department which has control over the matter after actual personal con- 
sideration by that officer. However, the court itself (and not, as the govern- 
ment contended, the executive departments) must determine whether the 
privilege was appropriately claimed and must do so without forcing dis- 
closure of the very thing the privilege is designed to protect. Drawing upon 
judicial experience in dealing with the “analogous” privilege against self- 
incrimination, the court held that the claim of privilege must be sustained 
when the court is satisfied from all the evidence and circumstances and “from 
the implications of the question, in the setting in which it is asked, that a 
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responsive answer to the question or an explanation of why it cannot be 
answered might be dangerous because injurious exposure would result.” 
Hoffman v. United States, 341 U.S. 479, 386-387 (1951). 

On the facts of this case, the Court held the privilege was appropriately 
claimed. The accident occurred to a military plane testing secret electronic 
equipment and there was a reasonable danger that the accident investiga. 
tion report would contain references to the secret equipment which was the 
primary concern of the mission. 

The Court concluded that the showing of necessity made by the party seek. 
ing discovery will in each case determine how far the Court should probe in 
satisfying itself that the privilege was appropriately invoked, but even the 
most compelling necessity cannot overcome the privilege if it appears that 
military secrets are at stake. Here, necessity “was greatly minimized” by the 
availability of the surviving crew members for examination at government 
expense. Moreover, the Court added, there was nothing to suggest that the 
secret electronic equipment had any causal connection with the accident and 
it should be possible for the plaintiffs to adduce the essential facts as to 
causation without touching upon classified matter. 

Justices Black, Frankfurter and Jackson dissented, substantially for the 
reasons set forth in the opinion of Judge Maris. 


AMERICAN NEWSPAPER PUBLISHERS ASSOCIATION V. N.L.R.B. 
N.L.R.B. V. GAMBLE ENTERPRISES, INC. 


(March 9, 1953) 


Section 8(b)(6) of the Taft-Hartley Act, the so-called “anti-featherbed- 
ding” section, declares it to be an unfair labor practice for a labor organiza- 
tion to cause or attempt to cause an employer to pay “for services which are 
not performed or not to be performed . . .” 

In the American Newspaper case the applicability of the Section to the 
practice in the printing trade of setting “bogus” type was at issue. According 
to well-entrenced trade practices, members of the International Typo- 
graphical Union would set up in type the forms for advertisements which in 
fact were already available for reproduction from paper matrices. The 
“bogus” type, once set up, would be proofread and then melted down again. 
Time spent in setting up and proofreading the never-to-be-used forms was 
paid for as ordinary labor. The practice represented one of the methods by 
which the impact of technological labor-saving advances on the employees 
whose efforts were rendered unnecessary, was softened. 

In the Gamble case, the practice in issue was that of the American Federa- 
tion of Musicians, who refused to permit the appearance of travelling 
orchestras unless local musicians also received employment. In the case scru- 
tinized by the Court, this policy had been functioning in the form of de- 
mands that a pit orchestra of local musicians be employed to play incidental 
music on the same program as the travelling band, or to play on a number of 
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occasions which bore a relation to the number of appearances by the travel- 
ling band, or to perform as a condition precedent to the later performance 
of the travelling orchestra. 

In both cases the N.L.R.B. had considered and dismissed charges that the 
practices conflicted with the “anti-featherbedding” provision of the Taft- 
Hartley Act. The Seventh Circuit in the American Newspaper case upheld 
the N.L.R.B., whereas the Sixth Circuit set aside the N.L.R.B.’s order of 
dismissal and held that the practice of the Musicians union constituted an 
unfair labor practice prohibited by Section 8(b)(6). 

In both cases, the majority of the Court, in an opinion written by Mr. 
Justice Burton, voted to uphold the dismissal of the “featherbedding” 
charges for the reason that the Taft-Hartley prohibition reached only prac- 
tices by which unions seek to receive money for work not performed, 
whereas work, albeit wasteful, was performed or to be performed in these 
two cases. In both cases Justice Clark and Chief Justice Vinson dissented, 
contending that the Taft-Hartley Act had been violated. Only Justices 
Jackson and Douglas were able to detect sufficient difference in the two 
cases to warrant their casting different votes in each, Justice Jackson agree- 
ing with the result in the American Newspaper case, but dissenting in the 
Gamble case, and Justice Douglas dissenting from the American Newspaper 
case but agreeing with the Gamble decision. 

All opinions agreed that the practice of setting “bogus” type was waste- 
ful. Justice Burton, in the majority opinion, pointed out, however, that 
remedial action was for Congress not for the Court to take. He referred to 
legislative history of the Taft-Hartley Act to demonstrate that although an 
“anti-featherbedding” provision of wide scope had been proposed in the 
House, it was replaced in the Senate by the narrower provision ultimately 
enacted. Legislative history also appeared to establish that concern over the 
possible unconstitutionality of the Lea Act, a broad “anti-featherbedding” 
statute applicable to the radio industry and then in litigation, and the 
difficulty in endowing a board or court with authority to determine in a 
multitude of industries when superfluous employees were being employed, 
led to the substitution of the narrow “anti-featherbedding” provision for 
amore ambitious one. The enacted provision, according to legislative his- 
tory, made the unlawful labor practice one in which a union “accepts money 
for people who do not work.” In the cases before it, the majority of the 
Court concluded that work was performed for the money demanded, even 
though the work may have been of a useless nature as in the case of “bogus” 
typesetting, or of an unwanted nature as in the case of the employment of 
local musicians. So long as work was actually performed, the transaction 
did not fall within the kind of “featherbedding” prohibited by the statute. 

Justice Clark, joined by the Chief Justice, dissented in an opinion which 
emphasized the ironic consequences of the majority decision. Had the print- 
ing employees remained at home and received pay for not working, the 
practice would have been prohibited by Section 8(b)(6); yet, according to 
the majority decision, by wasting energy and materiel, the practice was legal- 
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ized. The dissent would interpret the phrase “services” in the Act in such 
a way as to exclude contrived and patently useless job operations not to the 
employer's benefit. Whether the “make-work” practice be that of setting 
“bogus” type or of performances by an unwanted orchestra, the dissenters 
would consider payments made therefor as, in reality, “‘payments for services 
which are not performed,” and therefore a violation of the Act. 

Justice Douglas also regarded the setting of “bogus” type as not a “sery- 
ice” to the employer who must pay for it. Hence he agreed with the dissent 
in the American Newspaper case. However, in the case of the musicians, Jus- 
tice Douglas did not regard the services as “useless,” since they were to be 
performed in the theatres, providing music to an audience. Apparently, 
Justice Douglas does not go so far as to prohibit all “made-work” even 
though unwanted, but would only exclude such work as had no possible 
utility, such as the setting up and prompt re-melting of “bogus” type. 

Justice Jackson accepted the result in the American Newspaper case 
because the practice adhered to an old custom, long established and main- 
tained, and to which other terms of employment had since been adjusted. 
The relevance of the antiquity of the practice is not made clear by Justice 
Jackson. Perhaps he feels there is no “exaction” in such a case, or perhaps 
he feels that because of the “adjustment” in the other terms of employment, 
there was no true payment for the “bogus” typesetting. However, in the 
musicians’ case, Justice Jackson found that the practice constituted an 
“exaction” within the terms of the statute. Having found the “exaction,” 
he interpreted the language of Section 8(b)(6) as more than “a prohibition 
whose practical application would be restricted to those without sufficient 
imagination to invent some ‘work.’” To him, the service tendered was 
neither wanted nor useful, but was only a device to obtain the same result 
as though payment was demanded for no work. 

* * * * 


The Court, in these opinions, has passed to Congress the responsibility for 
dealing with the above practices. How Congress responds will be revealed 
when the proposed revision of the Taft-Hartley Act is undertaken. 
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Committee Report 


COMMITTEE ON FEDERAL LEGISLATION 
AND 
COMMITTEE ON INTERNATIONAL LAW 


JOINT RESOLUTION PROPOSING AN AMENDMENT TO 
THE CONSTITUTION OF THE UNITED STATES RELATIVE 
TO THE MAKING OF TREATIES AND EXECUTIVE AGREEMENTS 


[SENATE JOINT RESOLUTION 1, 83D CONGRESS, 1ST SESSION ] 


§. J. Res. 1,* introduced by Senator Bricker on behalf of himself 
and over 60 other Senators, proposes a constitutional amendment 
which would drastically alter the requirements for making 
treaties and executive and other international agreements, as well 
as prohibit international accords completely in some fields. We 
do not understand that all or even most of the Senators named as 
introducers have committed themselves in principle to the bill,’ 
but rather that many of them took the same view of it that they 
did of its predecessor, viz., that its subject deserves earnest con- 
sideration. 

The new resolution deals with the same subject matter as S. J. 
Res. 130 of the 82d Congress, 2d Session.* Our Association, at its 
Annual Meeting on May 13, 1952, adopted a resolution opposing 
§. J. Res. 130 and approving a Report of its Committees on 
Federal Legislation and International Law dated April 28, 1952. 
The Report analyzed S. J. Res. 130 and the fears at which it ap- 
peared to be directed, and expressed the view that the prospect of 
such fears being materially realized is sufficiently remote to make 





Nore: While this Report was in course of preparation, a subcommittee of the Senate 
Judiciary Committee began hearings on the Joint Resolution, called on short notice. 
At the hearing on February 19, 1953 Messrs. Theodore Pearson and Dana C. Backus, 
Chairmen of the Association’s Committees on Federal Legislation and International 
Law, testified in opposition to the Joint Resolution, and filed a statement which 
included much of the material now published in the within Report. At the date of 
this Report no Government witnesses had yet testified at these hearings. 
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it unwise to tinker with the existing safeguards lest the cure 
should prove worse than the disease.* 

While the present form of the Joint Resolution is changed in 
some respects (as indicated below), we do not share Senator 
Bricker’s belief that it meets ‘all the legitimate criticisms 
advanced at [the] hearings to the language of Senate Joint 
Resolution 130.’’* And the present revised version concededly ex- 
presses the same basic objectives.” 

Much of the argument adduced in support of S. J. Res. 130 was 
based upon opposition to multilateral treaties or covenants which 
have been proposed or drafted, especially in the field of human 
rights. They are also, plainly, one target against which S. J. Res. 1 
is directed. We do not undertake to express an opinion on such 
treaties, and indeed, even if it were possible to predict now what 
their terms may be if and when they are submitted, we would 
regard their advantages or disadvantages as not relevant to a 
discussion of the proposed Resolution. The best results, it seems 
to us, will be obtained by considering any particular treaty on its 
own merits and at the proper time. 

We believe that to write S. J. Res. 1 into the Constitution would 
put serious barriers in the way of conducting our foreign affairs, 
and that this disadvantage far outweighs such benefit, if any, as 
might be hoped for from its restrictions. In these dangerous times 
when obliteration can descend from the sky without warning, and 
when there is greater need than ever for adequate power to obtain 
agreements with other nations and to perform such agreements, 
our country cannot afford the risk of such impediments. The 
Constitution as it stands provides sound machinery, and adequate 
safeguards, for the exercise of this essential power in our inter- 
national life. For the reasons more fully set forth below, we are 
opposed to S. J. Res. 1. 


CONSTITUTIONAL POWERS 


It is not unnatural that the strains of recovery from a World 
War, coupled with the stresses of a continuing Communist cold 
war and actual fighting in Asia, should lead to an examination of 
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the legal and constitutional aspects of our relations with foreign 
nations. However, on a proposed constitutional shift of power 
from the Executive to the Senate or House and proposed con- 
traction of power of the nation, it is natural to ask for compelling 
reasons to disturb a balance which has come down to us from the 
origin of the Republic and has seen the nation through the stress 
of unparalleled expansion and great wars. The real question is 
whether the needs of the country require a fundamental change 
in our constitutional structure. 

The constitutional method of dealing with foreign nations was 
carefully considered in the Constitutional Convention of 1787, 
in the Federalist papers, and in the debates that followed in the 
various States. It has been construed by the Supreme Court and 
has had application throughout our history in many treaties with 
foreign nations, as well as in less formal arrangements some of 
which are characterized as executive agreements. The relevant 
provisions of the Constitution can be stated in a series of prin- 
ciples. 

The first principle is that the United States as a sovereign na- 
tion must have the power to make agreements with foreign 
nations which supersede conflicting laws of the several states. 
Otherwise the government would lack “a power which must be- 
long to and somewhere reside in every civilized government.” 
So it was provided in Article VI (2) that “all Treaties made, or 
which shall be made, under the Authority of the United States, 
shall” like “this Constitution, and the Laws of the United States 
which shall be made in Pursuance thereof,” “be the supreme Law 
of the Land; and the Judges in every State shall be bound there- 
by, any Thing in the Constitution or Laws of any State to the 
Contrary notwithstanding.” Further to insure this principle, the 
several states are not to enter into any treaty, alliance or con- 
federation, nor are they, without the consent of Congress, to enter 
into any agreement or compact with another state or with a 
foreign power.® 

The supremacy clause applied even to treaties already made 
under the Articles of Confederation, such as the treaty with Great 
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Britain terminating the Revolutionary War. In the early and 
famous case of Ware v. Hylton, 3 Dall. 199 (1796) , the Supreme 
Court held that this treaty superseded wartime legislation of the 
Commonwealth of Virginia, which had provided that British 
property should be sequestered and that payment to the State in 
Continental money of indebtedness to British subjects would pro 
tanto discharge the debt. “In Virginia alone it was estimated 
there were more than $2,000,000 of such British debts. Political 
excitement over the case was intense. . . .”” Yet the Supreme Court 
reached its conclusion without a dissent. 

The prior inability of the government of the United States 
(under the Articles of Confederation) to enforce the British 
Treaty as against the individual States had resulted in retaliatory 
action by the British, who had refused to carry out other pro- 
visions of the same treaty putting obligations upon them, for 
example the obligation to vacate military posts on the territory of 
the United States. Notwithstanding the feeling of the times, it 
was recognized that the dignity and independence of a sovereign 
nation require that it be bound to its contracts if it expects other 
nations to be bound to their contracts with it.” Unless we can 
override the local power of the States and protect foreign na- 
tionals here, we cannot expect foreign nations to curb their local 
power in favor of our citizens abroad. 

The second principle is that federal legislation implementing 
a treaty may extend to subjects not within the domestic powers 
specifically delegated to the Federal government. One hundred 
twenty-four years after the decision in Ware v. Hylton, this prin- 
ciple was applied in Missouri v. Holland, 252 U.S. 416 (1920), 
where the court held, on the assumption that State law controlled 
the subject of migratory birds, that a federal law regulating the 
same subject pursuant to a treaty superseded the State law. In 
reality, this is merely an aspect of the first principle, for otherwise 
the United States would only be able to deal with foreign nations 
in respect of the limited number of subjects on which legislative 
power was expressly delegated to the Congress in domestic mat- 
ters. In other fields, viz., all of the fields otherwise reserved to the 
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States, the United States would be, from the point of view of all 
foreign nations, in a state of incompetence, in that it would be 
unable to bind itself by agreement to any course of conduct in 
those fields. This essential need was recognized and supplied in 
the Constitution, which provides (Art. I, Sec. 8) that the Con- 
gress shall have power “To make all Laws which shall be necessary 
and proper for carrying into Execution the foregoing Powers, and 
all other Powers vested by this Constitution in the Government of 
the United States, or in any Department or Officer thereof.” (em- 
phasis supplied) 

A third principle stemming from the supremacy clause is that 
treaties and acts of Congress are placed on a parity. In so far as 
the internal law of the United States is concerned, a later act of 
Congress will override a treaty and a later treaty will supplant an 
act of Congress to the extent that they are inconsistent.” Of course, 
the other party to a treaty superseded by a later federal law may 
claim that the treaty has been violated, but that is a matter be- 
tween it and the United States as a nation. Standing at the apex 
of this pyramid of supremacy is the Constitution of the United 
States, which is superior to treaties, acts of Congress and the con- 
stitutions and laws of the several States.” 

Before coming to deal with the individual Sections of S. J. Res. 
1, we note that it does not alter the supremacy of the Federal 
government vis 4 vis the states in the treaty-making field, and is 
not intended to. As Senator Bricker said, “Section 3 of my 
proposed amendment confirms the doctrine of Missouri v. Hol- 
i... 


PROPOSED AMENDMENT 
SECTION 1 


“A provision of a treaty which denies or abridges any right 
enumerated in this Constitution shall not be of any force 
or effect.”™ 


The exact meaning intended by Section 1 is not entirely ap- 
parent.” If it means that a treaty may not authorize what the Con- 
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stitution forbids, it is unnecessary. The Supreme Court has 
declared and maintained that very rule. 

It is a tribute to the good sense of our successive Presidents and 
Senators that to this day no case has arisen calling for a decision 
that a treaty was contrary to the Constitution. We are indeed 
fortunate that our fundamental law has worked so well. However, 
we are not without guideposts in this field. 

In considering and holding valid certain treaties, the Supreme 
Court has had occasion to affirm the supremacy of the prohibitions 
of the Constitution.” In Geofroy v. Riggs, 133 U.S. 258 (1890), 
the Court was considering the common law of the District of 
Columbia, to the effect that an alien was barred from inheriting 
land of an American citizen who had died intestate. The Treaty 
of 1853 with France was invoked by the plaintiffs, French citizens, 
to support their right of inheritance. In holding in favor of the 
plaintiffs that the Treaty permitted them to assert their right to 
inherit the land, the Court stated (page 267) : 


‘The treaty power, as expressed in the Constitution, is in 
terms unlimited except by those restraints which are found 
in that instrument against the action of the government or 
of its departments, and those arising from the nature of the 
government itself and of that of the States. Jt would not be 
contended that it extends so far as to authorize what the 
Constitution forbids, or a change in the character of the 
government or in that of one of the States, or a cession of 
any portion of the latter, without its consent. . .. But with 
these exceptions, it is not perceived that there is any limit 
to the questions which can be adjusted touching any mat- 
ter which is properly the subject of negotiation with a 
foreign country.” (emphasis supplied) 


In writing the opinion in Missouri v. Holland, 252 U.S. 416 
(1920), reaffirming the principle of Ware v. Hylton (1796) that 
in the field of treaties the United States acts as one united nation,” 
Mr. Justice Holmes was careful to avoid any implication that 











COMMITTEE REPORT 173 


there were no provisions of the Constitution which could affect 
treaties. The Court stated, at page 433: 


‘... We do not mean to imply that there are no qualifica- 
tions to the treaty-making power. . .” 


“... The treaty in question does not contravene any pro- 
hibitory words to be found in the Constitution.” 


Furthermore, from the fact that federal law may override a 
treaty, and that federal laws are subject to the Constitution, it 
may be concluded that treaties, being on a parity with federal 
law, are also not above the Constitution.™ 

Section 1 not only is unnecessary, but could introduce an un- 
fortunate ambiguity. Is it intended to reach out and prohibit 
treaties in areas where the Constitution does not and cannot 
operate,—as for example a treaty which gives an American in a 
foreign country rights equivalent to those held by its nationals, 
but thereby denies him rights such as habeas corpus and jury trial 
(because unknown there)? While such an intention seems at first 
unlikely, it can be inferred by comparing the unqualified wording 
on rights in Section 1 with the careful qualifications of the cor- 
responding wording in Section 2.” 

The adoption of Section 1 might create considerable other mis- 
chief. Because in one view its only accomplishment is to state the 
obvious, a court at some future date might conclude that it must 
have had some purpose or meaning that does not show on the 
surface. The enactment of such a provision might thus bring 
about by implication some curtailment or enlargement of con- 
stitutional powers quite foreign to any colorless declaratory 
purpose.” 

When a proposal is made for multiplying constitutional pro- 
visions, and when it is difficult or impossible to be sure just what 
would happen under such broad and general language, we would 
be well advised to proceed with extreme caution. Here, in ad- 
dition, the amendment is unnecessary because under present law 
a treaty cannot contravene the constitutional prohibitions 
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against abridging rights.” In such circumstances, we find it hard 
to see how Section 1 can recommend itself as an essential or desir- 
able addition to the Constitution as it stands. 


PROPOSED AMENDMENT 


SECTION 2 





“No treaty shall authorize or permit any foreign power or any 
international organization to supervise, control, or ad- 
judicate rights of citizens of the United States within the 
United States enumerated in this Constitution or any 
other matter essentially within the domestic jurisdiction 
of the United States.”” 


The key phrases of this Section are those which attempt to de- 
fine the prohibited acts—‘‘supervise, control, or adjudicate” —and 
the prohibited subject matters—‘‘rights of citizens of the United 
States within the United States enumerated in this Constitution,” 
and “any other matter essentially within the domestic jurisdiction 
of the United States.” The Section would thus prohibit any treaty 
or other agreement* with one or more other nations under which 
any nation, or any international body thereby jointly created, 
could “supervise, control, or adjudicate” any of the prohibited 
subject matters. 

When the scope of Section 2 is tested by specific instances, it 
becomes apparent that its prohibitions are more sweeping than 
may at first appear, and that they would interfere with matters of 
vital concern to our country. 


Prohibition of Supervision or Control by a Foreign 
Power or International Organization 


The most serious consequences would probably be felt in the 
field of prevention of war. It has come to be the overwhelming 
view in this country that any truly effective measure for interna- 
tional disarmament must provide for real controls at the source 
in each country, and for adequate inspection by outsiders to assure 
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each country’s observance of the limitations.” If we want an in- 
ternational body to check up from time to time on Russia’s plants 
and production of atom bombs, submarines or bacteriological 
weapons, we must also authorize that body to check up on our 
own. 

Control at the source was a key provision of the so-called 
Baruch proposal, under which an international agency would 
have been given powers with respect to the process and ownership 
of atomic facilities. While this plan was sponsored by our country 
and won the approval of the free nations, it foundered on the rock 
of Soviet disapproval.” Yet if our Constitution had contained 
Section 2 or any other blanket prohibition on treaties involving 
matters of domestic jurisdiction, we ourselves could not have 
advanced this proposal nor adopted it if made by others. 

In the field of military preparedness, Section 2 would leave us 
vulnerable. The United States has been invaded before and can 
be again. Our Alaskan boundary is but 52 sea miles from a 
militant foreign power. Puerto Rico and the Virgin Islands are 
important in Carribean defense, and we already have seen the 
role of Hawaii and the more westerly islands in our Pacific de- 
fense. We may well wish to have large allied military installations 
on our soil and furnish bases and related authority to foreign 
powers, or to NATO. In order to man and operate such a base, 
what rights, and what cession of our sovereignty, would the 
foreign authority need to receive? 

In connection with our base in Newfoundland, we sought and 
received full rights to supervise and control the base area. We 
were accorded the right to try British subjects committing offenses 
within the base, and the right to refuse permission to have local 
civil or criminal process served therein.“ Our automobiles can use 
the roads in Newfoundland regardless of local law and without 
payment of tax or fee, subject only to our own regulations. We 
get special exemption from customs and taxes, and many other 
rights. Some or all of these rights we were also accorded at other 
bases, such as those at the Bahamas, Philippines, Saudi-Arabia, 
Iceland and Greenland.” Exclusive jurisdiction to try our own 
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soldiers for criminal offenses in an allied country is a power we 
have often sought and obtained abroad.” 

Yet Section 2 would prevent our vesting in an ally or joint body 
rights such as we have found it necessary to obtain abroad. It 
would be a bold man indeed who would say that never in our 
future history should we wish to grant some rights to an ally to 
establish and administer a base on American soil. How would 
the British have fared in World War II if they had been hampered 
by a constitutional restriction such as Section 2, adopted, let us 
say, at the time of Queen Victoria’s Diamond Jubilee in 1897, 
when Britain stood at an apex of world-wide power? 

Section 2 would impair our power to make agreements to deal 
with aggression, such as the provisions of the United Nations 
Charter authorizing the United Nations Security Council (sub- 
ject to our right of veto) to take measures for this purpose. Any 
agreement of this type would necessarily involve provisions 
whereby the Council or other similar body would decide whether 
action should be taken and what kind of action. Some of the 
most important measures which could be invoked would involve 
the directing or restricting of acts within the member states, such 
as embargoes on their exports and imports, the shutting off of 
rail, air, radio and other communications, and other economic 
sanctions. The acts of sending and receiving, thus affected, would 
almost inevitably constitute “matters essentially within” our 
domestic jurisdiction, and would also involve “rights of citizens” 
within the United States. 

Thus we would be prevented from making any agreement of 
this sort to deal with aggression, and under the language of 
Section 2 it would seem that such an agreement could not be 
saved even by a reservation of veto power. If that is so, Section 2 
would have prevented us from ratifying the United Nations 
Charter. Further, if the Section should be interpreted as applying 
to existing agreements, we could no longer adhere to some of its 
most important provisions, viz. the enforcement measures against 
acts of aggression. (The domestic jurisdiction exception of the 
Charter does not apply to such measures,—presumably because it 
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was recognized that the imposition by the United Nations of 
economic sanctions against an aggressor would necessarily effect 
some intervention in the domestic affairs of the member states 
which carried out the sanctions.”) 

The question is not whether economic sanctions are always 
wise or effective. The question is whether we want to incapacitate 
ourselves from agreeing to authorize their imposition by an inter- 
national body, in consideration of like agreements from other 
nations. And to decide this question by adopting Section 2 
would incapacitate us for all time, subject to no relief except 
what could be obtained from a further constitutional amend- 
ment. Considering the obvious moral and political advantages 
which might in many cases accrue from having sanctions imposed 
by an international body rather than by an interested nation and 
its allies, it seems clear to us that it would be imprudent for the 
United States to throw away, now, all opportunity for future 
participation in such a method of curbing aggression. 

In peacetime also, we have seen fit to authorize international 
organizations to have some measure of supervision over matters 
which can be classified as essentially domestic. 

Under Section 2, the United States could not take part in the 
International Monetary Fund Agreement.” Provisions such as 
the article barring a change in the par values of the respective 
currencies of fund members, except under specified circum- 
stances, submit domestic matters to international control. The 
President was explicitly authorized by the Congress to accept 
these articles of agreement on behalf of the United States. By 
joining the Fund, the United States thus agreed not to exercise 
one of its powers without the concurrence, under certain circum- 
stances, of an international organization. While the Congress re- 
tains its constitutional power “to coin money, (and to) regulate 
the value thereof,”™ the good faith of the United States is pledged 
internationally to a measure of forebearance in the exercise of 
this power. Thus we, as the trading nation with the most at stake, 
sought to mitigate the effect on ourselves and others of erratic 
currency fluctuations throughout the world. 
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In the field of conservation, the United States and Canada have 
set up an international commission with power to prescribe 
closed seasons to protect the salmon in West Coast rivers and 
coastal waters of the two countries. Without such control, this 
natural resource shared in common could not be adequately and 
efficiently protected. But Section 2 would interdict this protection 
because some Canadians sit with some Americans on a board 
supervising fishing seasons for salmon, a matter essentially within 
the domestic jurisdiction of each country but of concern to both.” 

The International Telecommunications Union has been given 
power to allocate radio frequencies and make regulations.” The 
World Health Organization has power to adopt quarantine re- 
quirements to prevent the international spread of disease, to be 
binding on member nations unless rejected within a specified 
time.” Such provisions could fall under the domestic jurisdiction 
ban of Section 2, although radio waves and bacteria do not rec- 
ognize international borders. 


Prohibition of Adjudication by a Foreign Power 
or International Organization 


Lawyers welcomed the International Court of Justice, which 
has a broad jurisdiction to determine disputes between states 
when member states so declare.” Though our adherence to the 
court’s compulsory jurisdiction contains an exception for matters 
of essentially domestic jurisdiction, that is no reason for writing 
a similar limitation on treaties into our fundamental law.” 

Regardless of the terms of our adherence, the court can have 
jurisdiction of cases which we and another nation party to the 
dispute refer to it. For the protection of our own nationals, we 
should retain the power to espouse their causes before the Inter- 
national Court against another state. In view of the doctrine of 
sovereign immunity otherwise applicable, this may be the only 
protection for an American citizen having a claim against a 
foreign nation. There is no reason why our country should be 
constitutionally prohibited from such action just because the 
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claim relates to a property right of a United States citizen within 
the United States or is otherwise a domestic matter. Foreign 
countries have within the United States sold bonds to our citizens 
thus giving rise to such rights. Under international precedent,” 
our country could espouse these claims in the International Court 
of Justice, provided of course the defendant state had accepted 
its jurisdiction. In the E.C.A. agreements, pursuant to Con- 
gressional mandate, we required each recipient nation to submit 
to the International Court claims thus espoused by us.” But 
Section 2 would have prohibited the United States from thus 
suing in the International Court on behalf of its own citizens, 
to enforce and adjudicate their rights within the sphere covered 
by that Section. 

In the case of certain specific treaties, we have also given to the 
International Court of Justice jurisdiction over disputes concern- 
ing their performance. Our recent treaty with Japan” does so, 
and also contains clauses validating prewar debts of Japanese na- 
tionals or Japan. The treaty thus provides for adjudication in that 
court of disputes between Japan and the United States as to 
whether Japan’s conduct as a state has violated the treaty, and 
whether payment should be made to American bondholders hav- 
ing rights under American contracts. Yet under Section 2 this 
sensible method of settling arguments in this field would be 
prohibited.” 

The Convention on International Civil Aviation of 1944” pro- 
vides rules operative in the United States affecting matters of 
essentially domestic jurisdiction. Each nation agrees not to allow 
a foreign airline to fly over its territory if the airline does not 
meet minimum standards of the International Council. In ad- 
dition, the Council is empowered to provide or administer air- 
ports and navigation facilities in any nation (on the nation’s 
request) required for operation of foreign air services and specify 
reasonable charges therefor. The Council may conduct investiga- 
tions and determine disputes, subject to appeal to arbitration or 
the Permanent Court of International Justice. Under Section 2, 
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provisions such as these would have been impossible for us to 
agree to, and thus we would not have been able to have a voice in 
the international supervision of such air traffic. 

The proposed constitutional restriction would also prevent ad 
hoc reference (by treaty or international agreement) to any inter- 
national tribunal, arbitration panel, or claims commission of dis- 
putes relating to the specified enumerated rights or certain 
domestic matters. Thus after World I the owners of the Black Tom 
Plant were only too glad to be able to place their damage claims 

efore a commission composed of two commissioners, one ap- 
pointed by the United States and one by Germany, and an um- 
pire appointed by the two countries.” Under Section 2, however, 
even this advantageous arrangement would probably have been 
unconstitutional, and the American claimants would have been 
left without remedy. 

As lawyers, we deplore the prohibition which Section 2 would 
impose on the use of the judicial process in the international field. 

In conclusion as to the proposed Section 2:—It would have pre- 
vented our making various treaties and international arrange- 
ments which in the past we have considered it advantageous to 
make. It would in the future in many cases prevent our using 
international courts for the settlement of disputes by peaceful 
methods, our granting power to international or allied commands 
for the most effective conduct of wars, and our granting to inter- 
national bodies power to inspect the production of atomic and 
other armaments at the source. 

Through the long reaches of time, mankind has had just one 
ultimate arbiter of disputes between nations—the gruesome test 
of war. But as civilization has advanced, men have set themselves 
the task of finding a better way to avoid and settle disputes while 
at the same time perfecting the science of atomic fission which 
turns warfare into a contest of annihilation. Truly the search for 
international law and international order has turned into a race 
between progress and destruction. The very survival of the city 
in which we are working may depend on the skill of our national 
leaders and the effective use of our sovereign powers to meet 
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emergencies. But against this background of necessity, Senator 
Bricker’s proposal would cut athwart the only alternatives to 
nihilistic war existing today—a readiness to submit disputes to 
legal processes and a willingness to follow the ways of peace 
through a joint effort to provide armed protection and controlled 
disarmament. 

Should the people be asked to write out of the Constitution any 
power in anyone to make any treaty or other international agree- 
ment* in the proscribed category, no matter how advantageous it 
may be? We believe not. The Constitution already gives us pro- 
tection by checks and balances. If a bad treaty is proposed to us, 
the President can refuse to sign. If he does sign, its ratification 
can be killed by the votes of one-third of the Senators present plus 
one. Or if a treaty is considered desirable in certain respects but 
not in others, it can be ratified by the Senate with safeguarding 
reservations. The Senate has shown no diffidence in rejecting 
treaties or in adopting them with reservations,“—to such an ex- 
tent that it has on occasion been accused of being the graveyard 
of treaties. 

The existing constitutional machinery provides adequate 
practical checks against the making of unwise treaties. The pro- 
hibitions which Section 2 would impose—both as to their form 
and their substance—are dangerously restrictive and against the 
best interests of all of us. 


PROPOSED AMENDMENT 
SECTION 3 


“A treaty shall become effective as internal law in the United 
States only through the enactment of appropriate legisla- 
tion by the Congress.” ® 


Under this requirement, to have internal force, a treaty would 
need approval by (1) the President, (2) a two-thirds vote of the 
Senators present, (3) a majority vote in the House, and (4) a 
majority vote in the Senate. 
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Section 3 is similar to a proposal which was made in the Con. 
stitutional Convention and defeated by a vote of eight to one, 
That proposal was that the Constitution provide that “‘no Treaty 
shall be binding on the United States which is not ratified by 
law.’“ The history of the intervening 166 years suggests nothing 
which would justify adding this requirement now. 

In a federal system of government, such as ours, it is essential 
not only that the control of foreign affairs be lodged in the central 
government but that there be provided some effective means of 
enforcing such control. The chaotic situation which existed under 
the Articles of Confederation is a sufficient example of the result 
of failing to provide the central government with a means of 
giving internal effect to its treaty-making power. Section 3 
ostensibly recognizes the need for federal supremacy in foreign 
affairs and does not in terms purport to abolish it.* However, the 
requirement of a Congressional enabling act in every case in order 
to make a treaty effective as internal law could have a crippling 
impact upon the treaty-making power. 


* An amendment to the Constitution proposed in February, 1952 by the House 
of Delegates of the American Bar Association over the opposition of its Section of 
International and Comparative Law and now embodied in bills (H. J. Res. 32, 84, 
150 and 172; see also H. J. Res. 141 and S. J. Res. 43) reads as follows: 


“A provision of a treaty which conflicts with any provision of this Con- 
stitution shall not be of any force or effect. A treaty shall become effective 
as internal law in the United States only through legislation by Congress 
which it could enact under its delegated powers in the absence of treaty.” 
(emphasis supplied) 


The italicized words would repeal the “necessary and proper” clause of the Con- 
stitution (Article I, Section 8) as regards treaties and prevent their internal enforce- 
ment, unless the subject matter of the treaty happened to fall within a power 
otherwise delegated to Congress. The amendment sponsored by Senator Bricker 
(S. J. Res. 1) does not go so far and would not have this result if the Congress enacted 
a supporting law. Under the American Bar Association House of Delegates’ pro- 
posal, for example, the decision in Ware v. Hylton, 3 Dall. 199 (1796) (treaty with 
Great Britain overrides inconsistent state law on debts) would thus be reversed 
although the result there reached was one which the Constitution was definitely 
designed to insure. As Senator Bricker said last year, in discussing whether the treaty 
power would not be “unduly restricted” by this proposal, “I feel there are certain 
fields in which the treaty power must be protected in the interest of the integrity of 
our country, and the very sovereignty of our country.” (Hearings, p. 28) See pages 
3-5 above. 
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Many treaties affect internal law and must do so in order to 
achieve their legitimate ends. Examples are the conventional 
treaties of friendship and commerce providing for non-dis- 
criminatory treatment of our citizens while abroad and of aliens 
while here,“ treaties permitting our citizens to own lands and 
inherit property abroad (and vice versa), and tax treaties. 

The contention that the “change would place the United States 
on a parity with other nations in the treaty-making process’ does 
not withstand analysis. The situation in the United States is not 
comparable to that existing in countries like Great Britain, for 
example, where the executive is chosen by the majority of the 
parliament or legislative body, and where the executive (normally 
without other sanction) has the power to bind the nation to a 
treaty and it immediately becomes effective as an international 
obligation, though parliamentary action is necessary to make it 
effective as internal law. In such countries the premier who signs 
the treaty for the nation is the executive previously elected by the 
parliament, and therefore the parliament may be expected as a 
matter of course to implement the treaty with any required in- 
ternal legislation.” For parallelism in the United States, accord- 
ingly, it would be necessary to depart from the division of powers 
which is basic to our Constitution. But presumably the Senate 
would not favor an amendment authorizing the President to bind 
the nation to treaties on his own authority, because he is not 
elected by the Senate. 

To go to the other extreme, however, by requiring action by an 
extra-ordinary majority of the Senate as well as action by an 
ordinary majority of Senate and House, is certainly not parallel 
to any foreign practice, and would make our procedure the most 
cumbersome in the world. 

There has been considerable support for the proposition that 
the two bodies which enact our laws by majority vote might well 
also be entrusted with the task of consenting to treaties by 
majority vote.“ But there is no logic in the proposal that the 
United States, having validly ratified a treaty by action of two- 
thirds of the Senators present, must become a treaty breaker be- 











184 THE RECORD 


cause the House or Senate later fails to make the treaty effective 
as internal law. Even when such a majority of each body could 
be obtained, the treaty would remain ineffective as internal law 
during the process attendant upon the enactment of a Congres. 
sional enabling act. During that period any state could disregard 
the treaty in so far as it conflicted with state law and indeed could 
enact conflicting state laws. 

In any event, it would be unwise to incorporate into the Con- 
stitution a provision which would prevent any treaty from be. 
coming self-executing as internal law. Many treaties are intended 
to be self-executing. The terms of any treaty can provide that it 
is not to be self-executing, or the Senate by reservation can assure 
such result.“ No constitutional amendment is needed to sanction 
a provision to that effect. 

In summary, the protection sought by Section g can in any case 
be reached under the Constitution as it stands today. To provide 
that this non-self-executing result must follow in all cases, and 
to do so by a requirement of redundant legislative action, would 
unduly hamper the business of the nation. 


PROPOSED AMENDMENT 
SECTION 4 


“All executive or other agreements between the President 
and any international organization, foreign power, or 
official thereof shall be made only in the manner and to 
the extent to be prescribed by law. Such agreements shall 
be subject to the limitations imposed on treaties, or the 
making of treaties, by this article.” * 


This double-barrelled proposal would impose on executive 
and other agreements made with a foreign country, international 
body or officer thereof both the limitations on treaties specified 
in the preceding sections, and a prohibition against making any 
agreement except as previously prescribed by Congress.” 

Before considering the merits of the proposal it may be advis- 





abl 
afte 





tive 
uld 
law 
res- 
ard 
uld 


on- 
be- 
led 
t it 
on 
ase 
de 


nd 
Id 





COMMITTEE REPORT 185 


able to indicate the nature of the subject matter that would be 
affected by it: 


“Generically the term ‘executive agreement’ would em- 
brace every agreement and understanding, formal or in- 
formal, made by the executive branch and a foreign Power 
and not submitted to the Senate for its advice and consent 
as a treaty. Strictly the term would thus include innumer- 
able agreements made in the transaction of current diplo- 
matic business and disposing of matters such as the treat- 
ment of a vessel, a matter of ceremonial, or some other 
routine subject. Ordinarily, however, the term ‘executive 
agreement’ is intended to denote a transaction of a more 
formal and important nature, such as a protocol, a modus 
vivendi, a postal convention, etc.” 


But whatever the ordinary limits of the term, here the effect is 
to reach all agreements however unimportant, because of the 
reference to ‘“‘executive or other agreements.” 

Section 4 recognizes that executive and other agreements are a 
necessary concomitant of the power of any nation to conduct its 
foreign affairs, but imposes restrictions as to their use. In the 
light of the function of such agreements, an examination of the 
proposed restrictions has convinced us that they are unwise. 

Executive agreements have played a long and important role in 
the history of our nation. In contrast to treaties, which by the 
very solemnity of their adoption are comparatively few in num- 
ber, executive and other agreements are the frequent result of 
relations with other nations. They cover extraordinarily varied 
subjects which almost defy classification. Certain types of inter- 
national agreements have been traditionally (but not always) 
negotiated by executive agreements, e.g., the inspection of vessels, 
navigation dues, the admission of civil aircraft, customs matters, 
and commercial relations generally, international claims, postal 
matters, the registration of trademarks and copyrights, et cetera. 

In time of war the executive agreement plays an even greater 
role. The framers of the Constitution knew from their own ex- 











186 THE RECORD 


perience during the Revolutionary War™ that “Congress cannot 
direct the conduct of campaigns.”” There was therefore no op. 
position in the Convention to the proposal that the President be 
made the Commander-in-Chief of the nation’s armed forces, 
Where allies are involved, as they usually are, effective conduct of 
the war would be impossible without an almost continuous proc- 
ess of understandings and agreements.” Nor does the need end 
with victory. The Japanese Surrender and the creation of the Far 
Eastern Commission, which were the legal basis for our occupa- 
tion of Japan, both took the form of executive agreements. The 
German Surrender was also an executive agreement, as were the 
several agreements with the United Kingdom and France for 
occupation of Western Germany. All of these agreements were 
part of a continuous process requiring also Congressional legisla- 
tion and appropriations for implementation.” But under Sec- 
tion 4 even a commander in the field at the height of battle could 
not agree with his ally on the deployment of troops without ascer- 
taining that he was acting in the manner and to the extent pre- 
scribed by law. 

At the lower end of the scale are the innumerable agreements 
made by officials of various ranks for the redress of minor griev- 
ances of Americans in other countries or of foreigners here. Taken 
literally, the present section would apply to agreements respecting 
protocol, or for visits of state, as well as the myriad agreements in- 
volved in joint occupation of territory of a conquered foe. Thus, 
the President, without prior Congressional sanction, could not 
make the simplest of preliminary arrangements, such as an agree- 
ment to meet and discuss the terms of a treaty, an armistice or a 
draft convention.” This would indeed reverse the decision in the 
Constitutional Convention to have a single executive, and would 
substitute 96 executives in the Senate and 435 executives in the 
House. 

The practice of making agreements with foreign nations other 
than treaties was recognized by the draftsmen of the Constitu- 
tion,” and such agreements have been upheld by the Supreme 
Court.” They are made by the President (even aside from the 
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executive power of the nation which is vested in him by the Con- 
stitution) under his power as commander-in-chief or under his 
right to appoint our ambassadors and ministers and to receive 
those of other nations.” Unlike treaties, such agreements cannot 
override an act of Congress; but Congress can legislate against an 
undesirable executive agreement just as it can override a treaty by 
later law.” In fact, by reason of the nature of executive agree- 
ments, requiring implementing or authorizing legislation, or 
because they require appropriations for their execution, the vast 
majority of them have been made with Congressional approval or 
subsequent assent.® It is only a minority of cases that would be 
directly affected by the requirement of a Congressional enabling 
act (the first sentence of Section 4 of the Resolution), but it is this 
very minority which defies classification and usually requires the 
promptest action. 

For example, during the Boxer Rebellion in China, the agree- 
ments concerning arrangements relating to the allied forces and 
the subsequent settlement of the affair were wholly in the hands 
of the executive. Such was the jealousy of the powers that any 
other procedure would have been impossible.” 

During the Indian trouble on the Mexican border in 1882, the 
President by exchange of notes arranged for the passage of troops 
of either country across the border when pursuing Indians. 

To prevent a flood of Canadian potatoes into this country after 
Congress passed a price-support law, the President arranged with 
Canada to restrict the import of Canadian potatoes to the United 
States for food. But for this agreement, we would have been sup- 
porting the price of Canadian potatoes also.” 

If Section 4 were in effect it would be necessary in the first in- 
stance to enact adequate legislation, since there is now no legisla- 
tion to deal with such cases. A hostile House of Representatives or 
Senate might forthwith cripple the conduct of our foreign affairs. 
But even a cooperative Congress would be faced with a dilemma. 
At least the present executive powers of negotiation, conciliation 
and accord are essential to the proper conduct of our foreign rela- 
tions in a shrinking world. Yet, if these powers be given by statute 
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in advance and in necessarily general terms, the Congress would 
probably be giving the President more authority than is now 
available to him under the Constitution. Such a statute would 
certainly encourage the use of executive agreements in lieu of 
treaties—the very thing the sponsor of S. J. Res. 1 formerly sought 
to prevent.” An executive agreement negotiated pursuant to 
statutory authority could well morally obligate the Congress to 
implement it by further legislation and appropriations. The 
Congress would be abandoning the present checks on executive 
agreements. On the other hand, in view of the number and 
variety of the agreements involved, to require piecemeal Con- 
gressional authorization would stultify our foreign relations in 
peace, and sever us from our allies in war. The wheels of the 
already overburdened governmental machine would be fouled 
with a further coating of red tape. Thus the result of the dilemma 
might well be that both Congress and the people would wink at 
evasion of the constitutional requirement® or, more likely, that 
in times of crisis Congress would feel compelled to authorize 
executive action in sweeping terms,” a result certainly not desired 
by the proponents of this amendment. 

Since Section 4 is literally applicable also to ordinary routine 
agreements, the consequence in this field, while less serious in sub- 
stance, would be even more disruptive in practice. Even those who 
are not overly friendly to the use of the executive power in foreign 
affairs recognize that without these informal arrangements it 
would be impossible to conduct the business of the office of the 
Secretary of State.” 

Startling consequences might well be produced by imposing on 
executive agreements the additional requirements of Section 3. 
Section 3, taken with the second sentence of Section 4, would 
appear to require that an executive agreement must first be 
authorized by Congress and that after being entered into it must 
be followed by appropriate legislation before it can become effec- 
tive as internal law. It could be argued that the authorizing act 
required by the first sentence of Section 4 could also at the same 
time supply the act required by Section 3. However, such a result 
would seem to do some violence to the timing contemplated by 
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Section g, and certain Senatorial supporters of the Resolution 
have indicated that the language was definitely intended to bring 
about this repetitious process. 

Such a “double take” effect would in all likelihood nullify a 
variety of arrangements dealing with such matters as civil avia- 
tion, communications and foreign trade. For example, under the 
Reciprocal Trade Agreements Act (19 USC 1351), the President is 
authorized, in agreement with other countries, to reduce tariffs by 
50% under appropriate conditions. The purpose of the Act is to 
facilitate trade and to avoid the barriers to tariff reduction found 
in previous log-rolling practices. Yet under the “double take” 
effect of Sections 3 and 4, the reduction agreement would not be 
effective as internal law until it, too, had been enacted into law by 
Congress. Presumably a customs inspector in New York harbor is 
administering internal law in demanding duties. Thus the pro- 
posed amendment might effectively outlaw the Reciprocal Trade 
Agreements Act. 

The stultifying results of the “double take” effect may be illus- 
trated by another example dealing with the curtailment of the 
President’s authority as Commander-in-Chief. Let us suppose that 
an enemy is invading Alaska and a Canadian motorized division is 
being rushed to our aid from Nova Scotia. To take advantage of 
our road net-work, the division is routed along U. S. 20, south of 
the Great Lakes, under agreement with our President. An ordi- 
nary Canadian citizen, in taking such a trip, could not bring along 
a pistol without license from various states, would not be per- 
mitted to go through red lights, and could not exceed speed limits. 
Neither could the Canadian Army, because the executive agree- 
ment (even if authorized) would not have effect as internal law 
until the time-consuming business of further Congressional legis- 
lation had been taken care of. Meanwhile, the invader would be 
rolling south without such impediments. 


Now and in the future, more than ever before, we must have 
dealings with other peoples. The dealings must go on from day to 
day, and in peace or in war, and whether we like it or not. 
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We recognize that there may have been bad executive agree. 
ments as well as good ones, and that there may be in the future. 
This may also be true of treaties and legislation generally, even 
laws passed over a presidential veto. But the question is not 
whether the Senate would at the time have rejected as a treaty any 
executive agreement which may have turned out to be unwise, 
The problem is whether to adopt a new and restrictive arrange. 
ment for the conduct of foreign affairs in place of the present pat- 
tern which history has demonstrated to be workable. 

The problem should, we believe, be approached not solely in 
the light of what may happen under any particular executive 
agreement, however important. There must be taken into con- 
sideration the effect of the continuing day-to-day relationship of 
the two branches on the chances of the President’s thereby flout- 
ing the Congress. The Congress has the power of the purse and the 
power of investigation, and the Senate has the power to reject 
appointments. Specifically, Congress has power to legislate against 
an undesirable executive agreement to the same extent that it can 
against a treaty. In the case of most executive agreements, later 


appropriations will be necessary to carry on governmental func. 
tions incident thereto. 

Section 4, in our view, offers no real safeguard while raising 
substantial risk of serious evil. We consider it a dangerous and 
cumbersome restriction on administration of foreign affairs. 
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CONCLUSION 


The amendment proposed by S. J. Res. 1 would place so many 
impediments upon our conduct of foreign affairs as to constitute 
a grave threat to our future in the modern world. We oppose the 


adoption of S. J. Res. 1. 
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FOOTNOTES FOR INTRODUCTION 


+ For text see Appendix. Identical proposals introduced in the House are H. J. 
Res. 132, 147 and 171. 

*The Congressional Record for January 7, 1953 records Senator Bricker as 
introducing S. J. Res. 1 on behalf of himself and over 60 other named Senators, 
“It is the same joint resolution I introduced last year when I was joined by 58 
other Senators. I am anxious to introduce it now, in order that we may obtain 
early hearings. I ask unanimous consent that a statement which I have prepared, 
together with the joint resolution, be printed in the REcorD.” The opening para- 
graph of Senator Bricker’s statement thus printed states in part as follows: “The 
joint resolution expresses the basic objectives of Senate Joint Resolution 130 which 
I introduced in the last Congress for myself and 58 other Senators. *** I regret that 
I have not had time to consult with the sponsors of S. J. Res. 130 concerning the 
revised resolution just introduced. * * *.” (gg Congressional Record 160) 

* Hearings on S. J. Res. 130 were held before a subcommittee of the Senate Judi- 
ciary Committee on May 21, 22, 27, and 28 and June g, 1952, and the testimony and 
statements there submitted have been published (540 pages, herein cited as Hear- 
ings). The subcommittee rendered no report. At the hearings testimony was given 
or statements filed on behalf of the following branches of the Government, all in 
opposition to S. J. Res. 130: Departments of Agriculture, State, Defense, Post Office, 
Treasury, Justice, Commerce and Labor; Securities and Exchange Commission, 
Defense Production Administration, Mutual Security Agency, Reconstruction Fi- 
nance Corporation, and Economic Stabilization Agency. 

For exhaustive analyses opposing S. J. Res. 130 and various other proposed 
amendments, see Zechariah Chafee, Jr., “Amending the Constitution to Cripple 
Treaties,” 12 La. L.R. 345 (May 1952), and Arthur E. Sutherland, Jr., “Restricting 
the Treaty Power,” 65 Harv. L.R. 1305 (June 1952). Aside from Senator Bricker’s 
speeches and other material in the Hearings, there is not, so far as we know, any 
literature specifically supporting S. J. Res. 130. Members of the Standing Com- 
mittee on Peace and War Through United Nations of the American Bar Association 
have published articles supporting various versions of their proposed constitutional 
amendment (see the footnote on p. 182 above) in the American Bar Association 
Journal—Frank B. Ober (Sept. 1950), Eberhard P. Deutsch (Sept. 1951 and Sept. 
1952), and George A. Finch (June 1952). 

*The Report and the Association’s action thereon were filed at the Senate Sub- 
committee Hearing on May 21, 1952, and the chairmen of our two Committees 
testified thereat. 

® 99 Cong. Rec. 161 (Jan. 7, 1953). 

®* See footnote 2 above. 

*Holmes, J. in Missouri v. Holland, 252 U.S. 416, 433 (1920), quoting from 
Andrews v. Andrews, 188 U.S. 14, 33 (1903). 

®U. S. Constitution, Article I, Section 10, powers denied to the states. 

°1 Warren, Supreme Court in United States History (Revised Ed. 1935) 144. 

* See Journals of the Continental Congress, 1774-1789, XXXII, pages 124, 181- 
182. Denys P. Myers, “Treaty and Law under the Constitution,” 26 Department of 
State Bulletin 371 (March 10, 1952). Farrand, The Records of the Federal Con- 
vention, 1911 Ed. Vol. 3, p. 523. 

™ The Cherokee Tobacco, 11 Wall. 616 (1870); Whitney v. Robertson, 124 U.S. 
190 (1888); Botiller v. Dominquez, 130 U.S. 238 (1889); Chae Chan Ping v. United 
States, 130 U.S. 581 (1889). 

44 See pages 172-174. 
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8 Hearings, p. 28. For a proposal which would destroy the powers typefied by 
Ware v. Hylton and Missouri v. Holland, completely and deliberately, see the 
footnote on page 182 above. 


FOOTNOTES FOR SECTION 1 


“4 The corresponding provision of S. J. Res. 130 read as follows: “Section 1. No 
treaty or executive agreement shall be made respecting the rights of citizens of the 
United States protected by this Constitution, or abridging or prohibiting the free 
exercise thereof.” 

% The brief cross reference to “any right enumerated in this Constitution” raises 
questions as to what kind of rights are intended to be thus safeguarded, and 
as to what phases of such rights. For present purposes we shall assume that the 
phrase would be ultimately construed to include at least some aspects of all personal 
rights specifically mentioned in the Constitution and its Amendments, e.g., Article 
I, section 9, habeas corpus, bill of attainder. Article III, section 2, local jury trial; 
section 3, requirements for conviction of treason. Amendments: I, religion, speech, 
press, assembly, petition. III, quartering of soldiers. IV, searches and seizures. V, 
indictment for infamous crimes, double jeopardy, self-incrimination, deprivation 
of life, liberty or property without due process of law, taking property without 
just compensation. VI, criminal prosecutions, local jury trial, information as to 
the accusation, confrontation with and process for obtaining witnesses, assistance 
of counsel. VII, jury trial in suits at common law. VIII, excessive bail, fines and 
punishments. XIII, slavery. XV, right to vote irrespective of race, color, etc. XIX, 
right to vote irrespective of sex. 

See also note 18 below. 

% Asakura v. City of Seattle, 265 U.S. 332, 341 (1924); U.S. v. Minnesota, 270 
U.S. 181, 207-209 (1926). See also Willoughby, The Constitution of the United 
States, 2nd Ed., 1929, Vol. 1, pp. 561-563; In re Dillon, 7 Fed. Cas. 710, No. 3194 
(N. D. Cal. 1854). 

While sometimes cited in this connection, the case of U.S. v. Curtiss-Wright 
Export Corp., 299 U.S. 304 (1936) was not concerned either with treaties or execu- 
tive agreements. 

™ See page 170 above. 

18 See page 171 above. 

%In other words, does Section 1 invalidate only treaty provisions denying or 
abridging such rights within the United States, or does it also invalidate treaty 
provisions which deny or abridge such rights in foreign countries? Section 1 deals 
with any “right enumerated,” whereas Section 2 deals with “rights of citizens of 
the United States within the United States enumerated” (in this Constitution). 
The implication created by the entire omission of this double limitation from 
Section 1 could be that Section 1 is intended to apply the “enumerated rights” 
whether they belong to citizens or aliens and whether within the United States or 
anywhere else in the world. 

* This same sort of trouble was also involved in Section 1 of S. J. Res. 130. It 
illustrates the inherent difficulties of enacting an express prohibition against one 
particular aspect of a situation (e.g. a treaty provision which abridges rights 
enumerated in the Constitution), without thereby impliedly sanctioning other 
aspects which should remain prohibited. Would the adoption of Section 1 imply, 
for example, that a treaty may abridge any provision of the Constitution other than 
the enumeration of rights (e.g. those defining the governmental structure)? 
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Obviously a constitutional amendment which did no more than rephrase existing 
constitutional limitations on the treaty power would not be open to the objection 
that it changed the law. Such an amendment would need careful phrasing if it were 
to accomplish this neutral result, and declaratory enactments often produce unin- 
tended results. 

1 The same is true a fortiori as to executive and other international agreements 
(to which section 1 is made applicable by the second sentence of Section 4, see page 
184 above.) 


FOOTNOTES FOR SECTION 2 


* The corresponding provision of S. J. Res. 130 read as follows: “Sec. 2. No 
treaty or executive agreement shall vest in any international organization or in any 
foreign power any of the legislative, executive, or judicial powers vested by this 
Constitution in the Congress, the President, and in the Courts of the United States, 
respectively.” 

™ Whether by treaty, executive agreement or “other agreement.” See discussion 
of the second sentence of Section 4, at pages 184-185 above. 

= President Eisenhower in his inaugural address stated that we stand ready to 
engage in joint effort to remove the causes of mutual distrust and so to make pos- 
sible drastic reduction of armaments, the sole requisites being that such efforts be 
aimed honestly toward secure peace and that “in their result—they provide meth- 
ods by which every participating nation will prove good faith in carrying out its 
pledge.”—The New York Herald Tribune, January 21, 1953, p. 13. 

Governor Adlai E. Stevenson approved the inaugural address as being an 
“eloquent and splendid restatement of past policies of the United States.” —New 
York Times, January 22, 1953, p. 10. 

* Andrei Gromyko said that the action of the central organ would fall “com- 
pletely within the domestic jurisdiction of a state.” Security Council Official Records, 
5 March 1947, page 542; United Nations Atomic Energy Commission Official Rec- 
ords, Second Report to the Security Council, 11 September 1947. The Russians later 
insisted that the Security Council (where they had the veto power) should control 
inspections. The New York Times, October 3, 1948, page 1; November 5, 1948, 

age 1. 
. ™ See base agreement set out at 55 Stat. 1560 (1941), including Articles IV, VI, 
XII, XIV, XVII, and XX. 

* Bahama Bases—U. S. Treaty and Other International Acts Series, No. 2099 
(Dept. State 1950), cited herein as TIAS; Philippine Bases TIAS No. 1775, 61 Stat. 
(4) (4019) March 14, 1947, 58 Stat 625, 48 USC §§ 1235 a, 1240 note; Saudi-Arabian 
base June 18, 1951 TIAS 2290; Iceland TIAS No. 2226, 2295 May 5, 1951; Greenland 
TIAS 2292 June 8, 1951. 

* England July 27, 1942, EAS 355, 57 Stat (2) 1193, exchange of notes and Visiting 
Forces Act 1942, Chap. 31, 3 and 4 Geo. 6, c. 51, 6 Aug. 1942, quoted 58 Stat (2) 
1200; Egypt March 2, 1943, EAS 356, 57 Stat (2) 1197; China EAS 360, 57 Stat. 
(2) 1248, May 21, 1943; India October 26, 1942, EAS 392, 58 Stat (2) 1199; Congo 
Aug. 4, 1943 EAS 395, 58 Stat (2) 215; France Aug. 25, 1944 TIAS No. 2313. 

Under Section 2 we could not give a foreign power the rights which have been 
given us to supervise and control military cemeteries in Belgium, France and Italy 
under our rules, free from local burial regulations. France TIAS No. 1720, 61 Stat 
(4) 3767, Oct. 1, 1947; Belgium TIAS No. 1672, 61 Stat (4) 3352, June 6, July 23, 
1947; Italy, TIAS No. 1713, 61 Stat (4) 3750, September 13, 24, 1946. 

™ Article 2, subd. 7 of the Charter of the United Nations provides: 
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“7. Nothing contained in the present Charter shall authorize the United 
Nations to intervene in matters which are essentially within the domestic 
jurisdiction of any state or shall require the Members to submit such matters 
to settlement under the present Charter; but this principle shall not pre- 
judice the application of enforcement measures under Chapter VII.” 


Chapter VII (Arts. 39 to 51) of the Charter relates to action with respect to 
threats to the peace, breaches of the peace, and acts of aggression. Article 41 
authorizes the taking of measures not involving the use of armed force which 
“may include complete or partial interruption of economic relations and of rail, 
sea, air, postal, telegraphic, radio, and other means of communication.” Some of 
these measures would necessarily affect matters “essentially within the domestic 
jurisdiction” of a country, e.g. an embargo which would prevent shipments of 
goods. S.J. Res. 1 does not say whether it is retroactive but it might be so 
construed. 

® TIAS No. 1501 including Article IV; Acceptance by President of United States 
Membership in International Monetary Fund Authorized by 59 Stat. 512, P.L. 171, 
jth Congress, ist session, Chapter 339, July 31, 1945. 

* U.S. Constitution Article I, Sec. 8. 

* Convention between United States and Canada for the protection of the Fraser 
River Sockeye Salmon Fisheries, signed May 26, 1930, proclaimed by the President 
August 4, 1937. Papers Relating to the Foreign Relations of the United States, 
1930, p. 505 (Dep’t. State 1945). 

® TIAS No. 1901—International Telecommunications Convention 1947, in force 
1949 including Article 3. 

= TIAS No. 1808—Constitution of World Health Organization—PL 643, 80th Con- 
gress, June 14, 1948. 

* Article 36 (2) of the Statute of the International Court of Justice; U. S. In- 
strument of Adherence dated August 14, 1946. 1 Documents and State Papers 191 
(Dept. of State, 1948). The essentially domestic jurisdiction exception in our adher- 
ence is further qualified by the proviso that what is domestic to the United States is 
to be determined by the United States, id. p. 207. Both the House of Delegates of the 
American Bar Association (Feb. 25, 1947) and the Association of the Bar of the City 
of New York (January 20, 1948) recommended the elimination of this further quali- 
fication (the so-called Connally amendment). 

* The scope of the phrase “domestic jurisdiction” is difficult of definition. See 
John Foster Dulles, speaking of the similar exception in the United Nations Charter 
quoted in note 27 above. 6 UN Conference on International Organization, 507, 508 
(1945) Doc. 1019 (English) 1/1/42, June 16, 1945. 

“The Permanent Court of International Justice assumed jurisdiction over the 
claims of France, advanced in behalf of French nationals, against Serbia and Brazil 
to compel payment of bonds issued by those two countries in the manner specified 
therein, i.e. gold francs or their equivalent. Case Concerning the Payment of Various 
Serbian Loans Issued in France, Judgment 14, Publication of the Permanent Court 
of International Justice, Series A. No. 20 (1929); Case Concerning the Payment in 
Gold of Brazilian Federal Loans Contracted in France, Judgment 15, op. cit.; The 
Societe Commerciale v. Belgique, Permanent Ct. International Justice Pub., Series 
A/B No. 78 (1930). 

* The E C A Agreements, pursuant to P.L. 472, 80th Congress, 2nd Sess., Section 
115 (b) (10), include a provision for “submitting for the decision of the Inter- 
national Court of Justice or of any arbitral tribunal mutually agreed upon any 
case espoused by the United States Government involving compensation of a 
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national of the United States for governmental measures affecting his property 
rights, including contracts with or concessions from such country.” Accordingly, 
Agreements were entered into making this provision with many countries:—Austria, 
1948, TIAS No. 1780; Belgium, 1948, TIAS No. 1782; Denmark, 1948, TIAS No, 
1782; France, 1948, TIAS No. 1848; Greece, 1948, TIAS No. 1786; Iceland, 1948, 
TIAS No. 1787; Ireland, 1948, TIAS No. 1788; Italy, 1948, TIAS No. 1789; Lux. 
embourg, 1948, TIAS No. 1790; Netherlands, 1948, TIAS No. 1791; Norway, 1948, 
TIAS No. 1792; Sweden, 1948, TIAS No. 1793; Turkey, 1948, TIAS No. 1794; 
United Kingdom, 1948, TIAS No. 1795; Portugal, 1948, TIAS No. 1819; China, 
1948, TIAS No. 1837. 

* 46 The American Journal of International Law—Documents, page 71 (in force 
1952) including Articles 18, 22. 

* The retroactive effect of S.J. Res. 1 is a possible construction and in any event 
such a treaty would be barred in the future. 

® TIAS No. 1591 (1946), including Articles 55, 71, 84, 87. Article 37 of the Statute 
of the International Court of Justice provides for reference to it (the new Court) in 
cases where there had theretofore been reference to the Permanent Court of Inter- 
national Justice (the old Court) by the parties to the Statute of the new Court. 

* Agreement signed at Berlin, August 10, 1922, U. S. Treaty Series No. 665 (Dep't. 
State 1923), for a Mixed Commission to Determine the Amount to be Paid by 
Germany in Satisfaction of Germany’s Financial Obligations Under the Treaty 
Concluded Between the Two Governments on August 25, 1921. 3 Treaties etc 
(Malloy 1923) 2600. 

Included among the claims to be passed upon by the Commission were those for 
loss or damage to which United States citizens had been subject as a consequence 
of the war, and debts owing to American citizens by German nationals (Article 1). 
The Agreement was made by the United States on behalf of its citizens, and 
provides that the Commission’s decisions shall be accepted as final and binding 
upon the two Governments. (Article 6). 

“ The Black Tom property was located in New Jersey, the acts of sabotage were 
committed there, and the owners of the property were Americans. Their rights to 
redress for wilful damage to their property were rights of citizens of the United 
States within the United States, and are rights of the kind enumerated in, and in 
fact protected by, the Constitution (though the defendants happened to be irre- 
sponsible saboteurs and a foreign state which could raise the defense of sovereign 
immunity). The agreement authorizing the international Commission to adjudicate 
such rights would probably be prohibited by Section 2. 

“ As to executive agreements, the discussion of Section 4 on page 190 above is ap- 
plicable here. 

“Some important examples are the Hague (international arbitration) Con- 
ventions I and II of 1907, ratification of which was consented to by the Senate 
subject to reservations reasserting the Monroe Doctrine and providing against 
compulsory jurisdiction, 36 Stat. 2199, 2240, 2 Treaties, etc. (Malloy, 1910), 2220, 
2247-2248; the Statute of the Permanent Court of International Justice of 1920, 
the protocol of signature of which was first consented to with reservations but 
finally rejected by the Senate after renegotiation, 5 Hackworth, Digest of Interna- 
tional Law, 141-2; and the restrictive reservations which prevented our entry into 
the League of Nations. 


FOOTNOTES FOR SECTION 3 


* The corresponding provision of S. J. Res. 130 read as follows: 
“Sec. 3. No treaty or executive agreement shall alter or abridge the laws of the 
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United States or the Constitution or laws of the several States unless, and then 
only to the extent that, Congress shall so provide by Act or joint resolution.” 

“The sole proponent of this idea argued that treaties should be made difficult. 
It was pointed out, however, that a minister negotiating a treaty would get his 
credentials from one body but his work would depend for ratification on another 
body. Farrand, The Records of the Federal Convention, 1911 Ed., Vol. 2, pp. 

2-4. 
ay ee v. City of Seattle, 265 U.S. 332 (1924). The treaty (1783) ending the 
Revolutionary War dealt with internal law in promising Great Britain that no 
former Tory (which necessarily included those who later became United States 
citizens) should suffer “any future loss or damage, either in his person, liberty or 
property.” 1 Treaties, etc., Malloy (1910) 586, Art. VI. 

“Senator Bricker, 98 Cong. Rec. 911 (Feb. 7, 1952). 

“ At the time of the exchange of ratifications of a treaty between two countries 
having differing constitutional systems,—i.e. at the time both countries become 
equally bound as nations—their internal laws may or may not need change to con- 
form to the treaty (in England the practice is to obtain any necessary enabling legis- 
lation before the exchange of ratifications). This represents no lack of parity in our 
own system, however, since in any case deemed important we can assure simul- 
taneous change by appropriate treaty provision or reservation. In any event, we 
would be fully justified in adopting a superseding internal law if the other country 
failed to perform. 

The proposed requirement of duplicate legislative action on treaties would per- 
mit (and possibly encourage) the making of treaties irresponsibly. Under our system 
by which the legislature and the executive are separate powers, Section 3 would 
make it a simple and plausible matter for one or both legislative branches to 
breach the treaty merely by failing to legislate. With such Constitutional sanction 
for signing and ratifying treaties with tongue in cheek, we might find it difficult 
during treaty negotiations with other nations to reassure them of our good faith,— 
particularly when corresponding freedom is not available under their parliamentary 
system where legislative repudiation of executive action is a serious step which 
would ordinarily be taken only to effect a change of government. 

“For proposals for ratification of treaties solely by a majority of the House and 
Senate, see note 67 below. 

“Treaties can be self-executing, that is, can be operative in local law without 
further legislation. Ware v. Hylton, 3 Dall. 199 (1796). But treaties may be non- 
self-executing by their terms. Cameron Septic Tank Company v. Knoxville, 227 
U.S. 39 (1913). Such was the treaty under consideration in Missouri v. Holland, 
above. 

The California Supreme Court has held that the United Nations Charter pledge 
to promote human rights without distinction as to race is non-self-executing. 
Fujii v. State of California, 38 Cal. 2d 718, 242 Pac. 2d 617 (1952). The California 
Supreme Court rejected the lower court’s contrary view on this point. 

It would be possible for the Senate’s concurrence to a treaty to be conditioned 
upon its being inoperative to change domestic law without further legislation— 
Memorandum of Parliamentarian of Senate, 98 Cong. Rec. 2602 (March 20, 1952). 
In the case of a treaty originally intended to be self-executing, this would amount 
to a counter offer. 

There has never been any doubt cast in the decisions of either municipal or 
international courts as to the efficiency of reservations made in the ratification of a 
treaty. The advisory opinion of the International Court of Justice of May 28, 
1951, Reservations to the Convention of Genocide (I.C.J. Reports, 1951, p. 15; 45 
Am. J. Int’l. Law 579 (1951) ) does not suggest that ratification may bind a nation 
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to an obligation excepted from ratification by reservation. The sole concern of the 
case is whether a nation which ratifies with reservations may be considered by 
other parties to a treaty as though it had not ratified at all. 


FOOTNOTES FOR SECTION 4 


©§, J. Res. 130 proposed an entirely different set of restrictions on executive 
agreements, as follows: 

“Sec. 4. Executive agreements shall not be made in lieu of treaties. 

Executive agreements shall, if not sooner terminated, expire automatically 
one year after the end of the term of office for which the President making 
the agreement shall have been elected, but the Congress may, at the request 
of any President, extend for the duration of the term of such President 
the life of any such agreement made or extended during the next preceding 
Presidential term. 

The President shall publish all executive agreements except that those 
which in his judgment require secrecy shall be submitted to appropriate 
committees of the Congress in lieu of publication.” 

Agreements other than executive agreements were not mentioned in S. J. Res. 190, 

The abandonment of the above provision that executive agreements shall not 
be used “in lieu of treaties” was probably due to the recognition that “It is 
probably impossible to draw a satisfactory line of demarcation even in a statute. 
It would be unwise to make the attempt in a constitutional amendment.” (Senator 
Bricker, 98 Cong. Rec. 927, Feb. 7, 1952; Hearings, p. 439). 

" The precise effect of this proposal, if adopted, would depend on the interpreta- 
tion of a number of its phrases. Does “President” mean the President alone, or does 
it include anyone acting under his authority, e.g., the Secretary of State, Postmaster 
General, or a commanding general in the field? Since the Constitution vests the 
entire executive power in the President, and also makes him Commander in Chief, 
we assume that agreements made by any officer of the United States are subject to 
this provision. See also Runkle v. United States, 122 U.S. 543, 557 (1887) and 
cases there cited. 

" Henry S. Fraser “Treaties and Executive Agreements,” Senate Document 244, 
78th Congress, 2d Session, p. 1. 

% 5 Hackworth, Digest of International Law, 397. 

% The extent to which Congress handicapped and embarrassed Washington in his 
movements is hardly credible to a modern reader. See Douglas Southall Freeman, 
George Washington, Vol. 4 (1952), passim. As Burnett puts it, “Congress would in 
time learn that every attempt to carry on its administrative business through the 
instrumentality of groups of its own members was doomed to disappointments, 
failures, inefficiencies, and among the earlier of their lessons was that no group of 
men whose chief concerns were legislative and political were fitted to plan and con- 
duct a war.” Edmund Cody Burnett, The Continental Congress (1941), p. 121. Be- 
sides mere inefficiency, the period was notorious for its cabals and intrigues. 

% Chief Justice Chase, concurring in Ex parte Milligan, 4 Wall. 2, 139 (1866). 

® The difficulty from divided authority was already exemplified in Washington's 
day when Congress tried over his objection to induce the French to attack Canada. 
See John Chester Miller, Triumph of Freedom 1775-1783 (1949), pp. 382-3. Even 
before we had allies, difficulties arose between the Congress and Washington over 
agreements he made with the British for exchange of prisoners. Burnett, op. cit. 
ch. XVI. 
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% The destroyers for bases deal of September 2, 1940 was an example of an execu- 
tive agreement providing fast action in an emergency when Hitler had overrun 
France and threatened to conquer England. The arrangement covered gg year rent 
free leases at bases in Newfoundland, Bermuda, British Guiana, the Bahamas, 
Jamaica and Trinidad (E. A. S. 181, 54 Stat. (2) 2405). Wendell Willkie, the Republi- 
can candidate for President, gave his public support to the deal, when announced 
(N. Y. Herald Tribune, Feb. 9, 1953, page 15). The ships helped in stopping the Nazi 
conquest and the bases were and are essential to our protection. We do not have 
responsibility for the local population except to compensate owners for expro- 
priated property. Congress has repeatedly joined in the transaction by providing for 
the maintenance of the bases. See McDougal and Lans, “Treaties and Congressional- 
Executive or Presidential Agreements,” 54 Yale Law Journal 181, 317, note 50 (1945). 

® Examples of arrangements for conducting the negotiating process are the Four- 
Power conferences of the Foreign Ministers of the U. S., U. K., France and Russia 
to discuss a German treaty; the meetings of their deputies to discuss an Austrian 
treaty; the Preparatory Commission for the United Nations; Preparatory Commis- 
sion for the International Refugee Organization; and the Interim Commission for 
the World Health Organization. See Memorandum Relating to the Making of 
International Agreements Other Than Treaties—Department of State, Office of the 
Legal Advisor, Treaty Affairs, dated February 20, 1952. 

® Art. 1, Sec. 10, provides that no State “shall enter into any Treaty, Alliance, or 
Confederation .. .” or, “without the Consent of Congress, .. . into any Agreement 
or Compact with another State, or with a foreign Power.” 

® Through the years, the executive agreement has been remarkably free from 
litigation. The only direct adjudications in the U. S. Supreme Court deal with the 
so-called Litvinov Assignment, accompanying the formal recognition of the Russian 
Government, under which American assets of nationalized Russian companies were 
transferred to the United States for the benefit of American claimants against the 
Russian Government. In United States v. Belmont, 301 U.S. 324 (1937) and United 
States v. Pink, 315 U. S. 203 (1942) it was held that the resulting “international 
compact” was effective to override the holding of the New York Courts that the 
state policy was against recognition of confiscation decrees. No claims of U. S. 
creditors of these corporations were involved. 

“= “The executive Power shall be vested in a President ...”. Art. II, Section 1. 

“The President shall be Commander in Chief of the Army and Navy of the 
United States .. .” Art. II, Sec. 2. 

The President, with the advice and consent of the Senate, has power to appoint 
ambassadors (Art. II, Section 2). He may on his sole authority receive ambassadors 
of other nations (Art. II, Section 3). These powers are customarily referred to 
collectively as the “diplomatic power.” 

"See page 171 above and see McDougal and Lans. “Treaties and Congressional- 
Executive or Presidential Agreements: Interchangeable Instruments of National 
Policy,” 54 Yale Law Journal 181, 317 (1945); Borchard, “Treaties and Executive 
Agreements,” 54 Yale Law Journal 616 (1945). While the President may veto a 
proposed law (subject to the veto being over-ridden), he cannot repeal an existing 
law validly enacted with his approval or over his veto (Art. I of the Constitution, 
Section 7). 

® Publication of the Executive Agreement Series (EAS) began in 1928. In 1945, 
the Treaties and other International Agreements Series (TIAS) was begun. Of 1,345 
agreements in these two series classified by the State Department, 949 were found to 
stem back to advance statutory authorization in go general classifications. February 
20, 1952 Memorandum Relating to the Making of International Agreements Other 
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Than Treaties, Department of State, Office of the Legal Adviser, Treaty Affairs, 
Some of the remainder were also the subject of Congressional action at some stage. 

A spot check made by us of 169 executive agreements entered into in 1951 indi- 
cated that about 85% were made directly pursuant to legislative authorization, 
Nor did it appear that the remainder were immune from Congressional checks and 
balances. 

“ Willoughby, The Constitution of the United States (1910), Vol. 1, Sec. 200. 

® See Fraser “Treaties and Executive Agreements,” Senate Documents 244, 78th 
Congress, 2d Session, p. 21. See also Tucker v. Alexandroff, 183 U.S. 424, 435 (1902). 

* United States v. Guy W. Capps, Inc., 100 F. Supp. 30 (E. D. Va. 1951). Another 
example of relations involving Canada is found in 1850. Daniel Webster, then 
Secretary of State, arranged an executive agreement with Great Britain for the 
cession of a spit of land in the Great Lakes, on condition that we maintain a 
lighthouse. 

In another case, an agreement negotiated by William Howard Taft, then Secre- 
tary of War, in 1904, defining the boundary limitations of the Canal Zone as em- 
bodied in the Hay-Varilla Treaty between the United States and Panama was, 
in Taft’s own words, “attacked vigorously in the Senate as a usurpation of the 
treaty-making power . . . but the modus vivendi continued as the practical agree- 
ment...and... is still in force in most of its provisions.” William Howard Taft, 
Our Chief Magistrate and his Powers (1916), p. 112. 

* See footnote 50.—It has been frequently argued that the two-thirds require- 
ment renders treaty-making too difficult. The rejection of the Treaty of Versailles 
was perhaps the most dramatic example of the veto power of a minority of Senators. 
John Hay called this requirement “the irreparable mistake of our Constitution” 
(Dennett, John Hay 237 (1933) ). In 1945, the House proposed an amendment to 
require only “the advice of both Houses of Congress,” but it died in the Senate. 
The House urged in support of its proposal that the two-thirds rule tended to 
increase the use of executive agreements. See H. R. Rep. No. 139, 79th Cong., 1st 
Sess. Similar proposals in the present Congress are H. J. Res. 12 and 65. 

® Senator Bricker has himself said: “Should the executive branch be unduly 
restricted one of two things would happen. Observance of an unduly rigid consti- 
tutional provision might seriously interfere with the conduct of the Nation’s for- 
eign affairs. This fact would tend to place a high premium on evasion of the 
fundamental law.” Hearings, p. 29. 

In discussing S. J. Res. 130, Senator Bricker referred with disapproval to the 
agreements made at Yalta, Teheran and Potsdam. We pose the questions, whether 
prior to those meetings Congress would have refused authority to the President 
to make agreements with our allies incidental to the conduct of the War, and what 
status those agreements would presently have if there had been such authorization. 

Varying views have been expressed on the merits of the agreements. For a legal 
analysis of the Yalta Agreement see Stephen C. Y. Pan, “Legal Aspects of the Yalta 
Agreement,” 46 American Journal of International Law 40 (Jan. 1952). See also 
James F. Byrnes, “Agreements with Russia,” 34 American Bar Association Journal 
979 (1948); McGeorge Bundy, “The Test of Yalta,” 27 Foreign Affairs 618 (July 
1949). 

* Fraser, op. cit., p. 21, note 3. We do not share Senator Bricker’s confidence that 
“One of the first acts of Congress would no doubt be a general authorization for the 
Secretary of State to conclude without further congressional approval current diplo- 
matic business of a routine nature.” (Hearings, p. 30) Nor do we know of a 
formula by which this might satisfactorily be done. 
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ee: 8sp CONGRESS 

z 1sT SESSION S. J. RES. 1 

nd 

th IN THE SENATE OF THE UNITED STATES 

° January 7 (legislative day, JANUARY 6), 1953 

em Mr. Bricker (for himself, Mr. McCarran, Mr. AIKEN, Mr. BARRETT, Mr. 
he BEALL, Mr. Bennett, Mr. BripcEs, Mr. BusH, Mr. BuTLER of Nebraska, 


Mr. Butter of Maryland, Mr. Byrp, Mr. CAPEHART, Mr. Cartson, Mr. 
Case, Mr. CuHAvez, Mr. Corpon, Mr. DaNniEL, Mr. DirksEn, Mr. Durr, 
Mr. DworsHak, Mr. EAsTLAND, Mr. ELLENDER, Mr. FErRGcuson, Mr. FLAN- 





nh- 
s, pERS, Mr. Frear, Mr. GILLETTE, Mr. GOLDWATER, Mr. GRISwoLp, Mr. 
he HENDRICKSON, Mr. HIcKENLOoPER, Mr. Hoey, Mr. Ives, Mr. JENNER, Mr. 
e- Joxunson of Colorado, Mr. Jounston of South Carolina, Mr. Kerr, Mr. 
ft, KNOWLAND, Mr. Kucuet, Mr. LANGER, Mr. MCCLELLAN, Mr. MAGNUSON, 
) Mr. Matong, Mr. Martin, Mr. MAyBaNK, Mr. Munot, Mr. Payne, Mr. 
4 Potter, Mr. PurTELL, Mr. RoBertson, Mr. SALTONSTALL, Mr. SCHOEPPEL, 
~ Mr. SmitH of New Jersey, Mrs. SmirH of Maine, Mr. SmitrH of North 
.” Carolina, Mr. STENNIs, Mr. Tart, Mr. Tuye, Mr. Tosey, Mr. WATKINS, 
to Mr. WELKER, Mr. Wit.iaMs, Mr. Younc, and Mr. McCartuy) introduced 
e. the following joint resolution; which was read twice and referred to the 
to Committee on the Judiciary 
st 
ly 
l- 
i JOINT RESOLUTION 
le 

Proposing an amendment to the Constitution of the United States relative 
“ to the making of treaties and executive agreements. 
at Resolved by the Senate and House of Representatives of the United States 
it of America in Congress assembled (two-thirds of each House concurring 
» therein), That the following article is proposed as an amendment to the 
a" Constitution of the United States, which shall be valid to all intents and 
a . . : : 
“ purposes as part of the Constitution when ratified by the legislatures of 
1 three-fourths of the several States: 
y 


“ ARTICLE— 


“SECTION 1. A provision of a treaty which denies or abridges any right 
enumerated in this Constitution shall not be of any force or effect. 
a “Src. 2. No treaty shall authorize or permit any foreign power or any 
international organization to supervise, control, or adjudicate rights of citi- 
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zens of the United States within the United States enumerated in this Con. 
stitution or any other matter essentially within the domestic jurisdiction of 
the United States. 

“Sec. 3. A treaty shall become effective as internal law in the United States 
only through the enactment of appropriate legislation by the Congress. 

“Sec. 4. All executive or other agreements between the President and any 
international organization, foreign power, or official thereof shall be made 
only in the manner and to the extent to be prescribed by law. Such agree. 
ments shall be subject to the limitations imposed on treaties, or the making 
of treaties, by this article. 

“SEc. 5. The Congress shall have power to enforce this article by appropri- 
ate legislation. 

“Sec. 6. This article shall be inoperative unless it shall have been ratified 
as an amendment to the Constitution by the legislatures of three-fourths of 
the several States within seven years from the date of its submission.” 
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Sipney B. Hitz, Librarian 


SELECTED RECENT MATERIAL ON ZONING 
AND CITY PLANNING 


“Let us trust ... that administrators will ‘see visions’ of con- 
tinued progress through sound and effective local and 
regional planning, ... so that the freest uses of land com- 
patible with the public good may be accomplished in our 
country without socialization of real property, infraction on 
home rule, and destruction of the rights and initiative of 


the individual.” 
MURRAY SEASONGOOD 


There are some two thousand zoning ordinances in effect today. 
A forerunner in zoning legislation was the original resolution of 
1916 adopted by the City of New York. At present, various civic 
groups are studying a comprehensive plan submitted to the City 
Planning Commission for the modernization of the present 
zoning laws. The Association of the Bar has appointed a special 
Committee on the Proposed Zoning Law, and this checklist has 
been compiled to assist the work of the Committee. 


Abandonment and change of non-conforming use—revocability of permits— 
classification. 1949. 28 Tex. L. Rev. 125-7. 

Agle, C. K. Arbitrary setback and height requirements for realistic bulk 
controls. July, 1951. M. Bldg. 176-7 

American Institute of Architects. Proposals for rezoning New York City. 
Baker-Funaro. New York. 1951. 59 p. 

American Planning and Civic Association annual. Washington. 1950 to date. 

American Society of Planning Officials. Proceedings of the annual meeting. 
Chicago. 1943 to date. 

Antieau, C. J. Municipal zoning and land use regulation. 1951. 53 W. Va. 
L. Rev. 301-21. 

Bard, Albert S. New Jersey billboard decisions. Feb., 1953. The Amer. City. 

Barr,C.W. The legal basis for county and township planning in Michigan. 
Mich. S. Coll. Press. 1950. 

Bartholomew, Harland. Development and planning of American cities. 
Pittsburgh, Carnegie Inst. of Tech. 1950. 26 p. 

Bassett, Edward Murray. Model laws for planning cities, counties, and 
states, including zoning, subdivision regulation, and protection of official 
map. Cambridge, Harvard U. Press. 1936. 137 p. 
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Bettman, Alfred. City and regional planning papers. Cambridge, Harvard 
U. Press. 1946. 294 p. 

Brown, Harold John J. Planning appeals. London, Sweet and Maxwell, 
1951. 95 P- 

Brown, Harold John J. Practical points on planning law. London, Sweet 
and Maxwell. 1951. 

Building size, shape, and placement regulations: bulk control zoning re. 
examined. 1951. 60 Yale L. J. 506-28. 

City planning, zoning and subdivision data (U.S., 1951-52). In Municipal 
Yearbook. 1952. 275-98. 

Connecticut. Development Commission. Planning aids for community de. 
velopment. Hartford. 1950. 

Consent as a prerequisite to building for educational or eleemosynary pur. 
poses. 1951. 22 Miss. L. J. 257-8. 

Craig, David W. Pennsylvania building and zoning laws; an Allegheny 
County appraisal. Pittsburgh. 1951. 323 p. 

Discontinuance of nonconforming use. 1951. 6 Miami L. Q. 135-8. 

Discretion of zoning board—statutory limitations. 1950. 24 Conn. B. J. 104-8. 

Effects of the housing shortage on the single-family residential zone. 1951. 
46 Ill. L. Rev. 745-55. 

Elimination of nonconforming uses. 1949. 35 Va. L. Rev. 348-57. Also in 
1951. Wis. L. Rev. 348-57. 

Frangois, A. Le droit de l’urbanisme. Paris, Eyrolles. 1950. 170 p. 

Green, P. P., Jr. Power of Zoning Board of Adjustment to grant variances 
from the zoning ordinances. 1951. 29 N.C. L. Rev. 245-79. 

Green, P. P., Jr. Zoning in North Carolina. U. of N.C. 1952. 429 p. 

Haar, Charles M. Land planning law in a free society. Cambridge, Harvard 
U. Press. 1951. 213 p. 

Harding, F. L. Zoning laws—variances, exceptions, amendments. 1949. 29 
B.U.L. Rev. 406-13. 

Harrison, Ballard and Allen. Plan for rezoning the City of New York. 
New York. 1950. 289 p. 

Hubbard, Theodora K. Our cities, to-day and to-morrow; a survey of plan- 
ning and zoning progress in the U.S. Cambridge, Harvard U. Press. 1929. 
389 p. 

Illinois. Airport zoning act. Springfield, Dept. of Aeronautics. 1951. 15 p. 

Institute of Chartered Accountants. The town and country planning act, 
1947. London. 1951. 19 p. 

Limiting the nonconforming structure doctrine. 1950. 4 Wyo. L.}. 216-18. 

Location of funeral home in residence district—nuisances. 1950. 12 U. Pitts. 
L. Rev. 151-3. 

McCarthy, J. J. Legal background of zoning in Ohio. 1950. 23 Ohio Bar. 
563-8. 

McQuillin, Eugene. The law of municipal corporations. Vol. 8. Chicago, 
Callaghan & Co. 1950. 663 p. 
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Metropolitan Association of Real Estate Boards. Critical analysis of the 
plan for rezoning New York City. 1952. 

Miley, John and King, F.C. Town and regional planning law in Ireland. 
Dublin. 1951. 202 p. 

Municipal corporations—abrogation of private restrictive covenants by zon- 
ing regulations. 1949. 48 Mich. L. Rev. 103-9. 

Municipal corporations—amendment of zoning ordinances—spot zoning. 
1951. 29 Tex. L. Rev. 689-91. 

Municipal corporations—limitations on the power to lift zoning restrictions. 
1951. 50 Mich. L. Rev. 163-5. 

Municipal zoning law in Connecticut. 1951. 25 Conn. B.J. 162-86. 

National Institute of Municipal Law Officers. Report of committee on zon- 
ing and planning. In Municipalities and the Law in Action. 1951. 350-9. 

New York City. Mayor’s Committee on City Planning. City-wide studies. 
New York. 1940. 

New York City Planning Commission. Zoning resolution of the City of 
New York, as amended to January 23, 1950, together with charter excerpts, 
rules, forms, etc. New York. 1950. 

New York rethinks its city plan. Sept., 1950. Arch. Forum. 122-7. 

New York State. Chamber of Commerce. Committee on City Affairs. Re- 
zoning New York City. New York. 1952. 

New York State. Department of Commerce. Local planning and zoning. 
Albany. 1948. 82 p. 

New York State. Department of Commerce. Subdivision control, a step 
toward better communities. Albany. 1946. 35 p. 

New York State. Department of Commerce. Zoning in New York State; a 
guide to the prepaartion of zoning ordinances. Albany. 1952. 158 p. 

Noyes P. County and township zoning and its relation to municipal zoning. 
1950. 23 Ohio Bar. 568-73. 

Ordinance amendment permitting owners of ten acres in any zone to obtain 
redistricting for garden apartments does not violate statutory “comprehen- 
sive plan” requirement. 1952. 65 Harvard L. Rev. 1467-9. Also in 1952. 
g Wash. & Lee L. Rev. 120-6. Also in 1951. 100 U. Pa. L. Rev. 467-9. 

Parker, H. R. Valuation practice and the development charge. 1951. 22 
Town Planning Rev. 206-15. 

Permissible purposes. 1950. 50 Colum. L. Rev. 202-20. 


| Pomeroy, H.R. New developments in zoning. 1950. 35 Minn. Munic. 320- 


5. 
Public Administration Service. Urban redevelopment series. Chicago. 1949 
to date. 

Rathkopf, Charles Allan. The law of zoning and planning. end ed. New 
York, Grosby Press. 1949. Also, supplement and digest. New York. 1951. 
Regional plan of New York and its Environs. Regional survey of New York 

and its environs. New York. 1927-31. 
Reps, J. W. Legal and administrative aspects of conditional zoning vari- 
ances and exceptions. 1950. 2 Syracuse L. Rev. 54—72. 
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Right of grantee to act on variance issued to his grantor. 1950. 48 Mich 
L. Rev. 886-7. : 

Roberts, J. R. H. Law of town and country planning. London, Charlg 
Knight & Co. 1948. 

Rutherford, Geddes William. Administrative problems in a metropolitan 
area: the National Capital region. Chicago, Public Admin. Serv. 1952. 6g p, 

Sayre, P. Aesthetics and property values: does zoning promote the publi¢ 
welfare? 1949. 35 Amer. B.A.J. 471-2. ’ 

Spain. Derecho urbanistico espafiol; conceptos y legislacién. Madrid, Inst 
tuto de Estudios de Administracién Local. 1950. 676 p. 

Spielvogel, Samuel. Selected bibliography on city and regional planning, 
Washington, Scarecrow Press. 1951. 276 p. 

Stein, Clarence S. Toward new towns for America. Chicago, Public Ad 
ministration Service. 1951. 245 p. 

Thompson, Arthur H. Billboards and zoning. Traffic Q. October, 1948. 

Thornton-Kemsley, Colin. Provisions of the 1947 (town and country plan 
ning) act. 1951. 19 Town & Country Planning. 201-4. 

U.S. Housing and Home Finance Agency. Division of Law. Comparative } 
digest of state planning laws relating to housing, slum clearance, and 
urban redevelopment as of January 1, 1951. Washington. 1952. 

Validity of prohibitive ordinances. 1951. 25 Conn. B.J. 420-2. 
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